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ECONOMIC, SOCTAL AND CULTURAL RIGITTS TN THE
JURISPRUDENCE OF THE AFRICAN COMMISSION ON
HUMAN AND PEOPLE'S RIGHTS

By
AHMELD RABIL"™

ARSTRACT

This evicle examines the perisprodence OF the African CommiSaion on
Humemn wnd Peoples” Rights wirk o view lo aasessing Iy confributions
o the implementation of the Economic, Social and Culteral Righes”
provisions of the Afvican Charter on Human and Peaples' Rights, The
arficle fraces the historical development of the ¥iphts to development
part of the second generafion of reids, which cortizm of e
economic, social and cultural righis. &t them argwey el giver e
inteprated approach of the Afvican Charter to Tman righls system
generally and the wide inrerprerive powers corferred on e
Commussion of iy sufficiently eqrapped Jo adep! wolinlions approack
fo Econemic, Social & Chftural Kights ar opposed fo progressive
realizarion reconimended in the fmternationad Human Kights Svstem.
After thorough expleration af the relevant provisions af the Charter
amd fhe Coenrussfon's  Turispredence ol e Same Hhe qriicle
concludes el madiced plomesring precedenss ve been ser by e
Commission's furisprudence in this regpard, altfioogh ok (8 sl
needed fo be done [0 ensure proper mplementation, by way of
developing svstematic enforcement miechanism af the Charler's
provisions o Eoancmic, Social and Cultural Righis within the
African Contineni,

= Ahmed Besiv, LA B L, LEM, ison fectarer | Depenmzne of Bovare and, Commeneisd Law,
Frzulee af Lave: Bavess Univarsity, Kang,




Econmiie, Spcial And Cultwral Rights n The Furisprudence
O The African Comunission e Hionan And People 's Highis

INTRODUCTION
In 1981, the QAU adopted the African Charter on Human and
Peaples’ Rights, which was a milestone in the evolution of human
rights pratection at the regional level in Africa. The Charter i5 seen
by some as “the newest the least developed or effective, the most
distinctive and the most controversial of the regional buman rights
regimes™’, The Charter was the first major Africen contribution o
the global human rights discourse. It represents an attempt o defeal
the “efforts by votaries of sovereignty and the domain reserve fo
shield abuse of human rights by state officials through the argument
that how a state treats its nationals was its cxclusive business. ™

The sccond-peneration rights are claims to social equality,
consisting of economic, social and cultural rights. They are positive
rights in that they enhance the power of the government o do
something for the person to enable her or him in some way. They
display a highly social orientation in the sense that they evolve to
temper the equally highly imdividualistic orientation of firse-
gencration rights’. They are, however, penerally interpreted as
programmatic clauses, obligating governments and legislatures to
pursue social policies, but do not create individeal claims. They
require  the affirmative action of government for  their
implementation®.

L Henry J Steiner & Philip Alston. ‘Imernational Human Rights in
Contexl.’( 1996) page 6D

2 Akin Oyehade, ‘UN and the Protection of Human Rights in Africa” Africa
und the UM system: the first filty Yeors (G.A Oblozes & A, Ajala eds,
{1908

3 N. T Udombana, Humaon Rights ond Contemporary lssugs in Africa (2003
Malthowse Press Limited Lagos, page 48

4 See Cloude Welch jr. “Human Rights o5 a Problem in Comemporary Africa,”
in Human Rights and Development in Africa 11, 24 (Claude, Welch &
Ronald I Meltzer eds , 1984}, The UDHR implica tha every government and
society should act for individug) members o emable them o enjoy certuin
socinl ond eennnmic rights and benefits pertaining o sociel security,
employment. houging. educution, health cure and the Bereral siandard of
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These distinguishing characierisiics stem from the drafiers’
smention that the Charter reflect and cmphasize the influence of
african traditions-to take “as 4 paitern, the African philosophy of
" and designed to "meet the necds of Africa™, As was declared
= onc of the fnal drafting meetings, " As Africans, we shall neither
copy, oot srive for originality. for the sake of eriginality. We must
ow imagination and effectivensass ™.

With this normative framework, the African Commission on
Human and Peoples’ Rights, the Institutional organ of the Chareer,
= thus placed at a vanlage position o “adept a violations approach
w the implementation of cconomi, social and culleral rights™. as
opposed o progressive realization benchmark reguired by the
CESCR. Az a region with high level of poverty and under
development, the Charter made a point of coshrining economic,
social and culural rights, This, potentially, places the Commission
m a position to develep a corpus of piencering jurisprudence on the
protection of economic, social and colmaral rights.

In this articlc, an attempt will be mads 0 examine the
Commission’s application of the economic, social and culmural rights
of the Charter, with & view to assessing the extent to which it is
wking advantape of the Charter’s integrated approach to human
rights. An overview of the provisions of the Charter on these rights
will be summarily given, then their interpretation within the

living. See Intermooral Covenanl oo Baosomie, Social and Culteral Rights,
G.oA Res 22004 (XX UN GADR, 215T Ssss. Supp. ko 1o, al 49, UN
Die, A6 [ 1966) (TCESCR)

3 "Meeting of Experts for the Preporation of the Drath Adrican Charter on
Humin and Peoples” Righis" Ac 1, DALl Do, CABLEGGH I Rey, quoted
by M) Udombana ‘Human Rights and Comtemporiry lasues in Africa
(20037 Malthouse, Lagos 121

LT {11 |

7. Oklinkalu, CAL Ienplementing Econcmic, Social and Cultural Righes, at 197
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Commission’s jurisprodenie will e explored and finally ponelusion
and ohservations will be drawn from Ihere,

AN OVERVIEW OF THE ECONOMIL, SOCIAL AND
CULTURAL RIGHTS IN AFRICAN CHARTER

The Charter, designed 1o funcrion within the institucional framework
of the QALL (Now e African Union AL} establishes a sysiem [ior
the protection and promation of human vights. Tis provisions,
reflecting the influsnce of 11N humas Tignts inslraments, have &
gronger resemblanee {he international Bul of Rights than tw
aither the European or Inter- American Conventions on Human

Rights,* The Charter i radically different from the Furopean
apd Inter-American human rights sysLems in scveral ways: the
Charter Tecognizes duties as well as rights; it codifies Peoples™ as
well as individual rights: and protects econoimic, social and cultural
rights in addition (o civil and political rights’

Therefare, the African Charter on Human amd Peuples’ Rights’
infearated spproach 1o codification of human rights marks a radical
departure from the traditional hifurcation of imernational Duman
rights neo civil and political rights, on the one hand, and economic,
eocial and culral rights, on the other. The tirst generalion righis
are mepative righs” | or immumity claims by citizens towards the
Spate. in the sense that they fimil the power of a povermment

5 See Theo van  Bowan, "THC Relations Betwoen Peoples” Hights and Human
Kights e Alvican Charie T 1 Taman. Bight. L. .J VKA L#0-90 (1936}

g, Ses (. Okere “The protechion of Hurnan Righis in Africa ansd the African
harer on Humon and Peoples” Riphts: Cormparative Amlyss wilh European
and American Svsterms’ 0 [Terman Rights Cuarealy Ll LRt Weshen oL al..
“Pemnmal Humun Rinhts Regimes: A (inparison And appraisal,” 20 wvand.
Traianal 'L, 55518 G

[0 The lerms “ncganve’ and “positive’™ as used Rere Qe 168 value slatzmncnis.
Megative fighis imply the stales have to patrain Tioan cortain ashans, and
wositive rights wmply that they have w xke cemnn gutions. See Mo J

Uidumshame. Human  Rights ard ComtemporaTy isvac Africa (ZU03
Malthuuse Press Lamited Lagns. pagc 47
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seosect peoples’ rights agaimst its power, They relate the sanclity
 the individual and his rights within the socie-political milien in
Shich he is located !, ‘They imply thal no ZOVCIMMEND of sHCEty
should act against individuals m certain ways that would deprive
#em of inherent political or persomal rights. such as the nghts w
af=, liberly and seeurity of person, freedom of speech, press,
ssserbly and religion.

The African Charter assumes a unkjue status among all the
cvisting human rights instrumenlts — regional and international - by
mcorporating all categories {gencrativns) of rights into ene single
document'’, thereby  providing an ecloquent expression to the
mdivisibiliy and inter-dependence of human rights norms. " The

ifeict

(2 Mee pp Unversal Declarupon of Humin Rights Ars. 1-21, G.A. Res
T1TALLLD), TN GADKR 3d Session.. HN Do AEESSELE a0 T (1RaE
{Uneeesal Declarsticn on Husan Righes UDTIR) Intermatinnal Covenari on
civil and politeal Righis G A Res. JEANN L TN AR, 218T
Session., Supp Mo h. TN Duoe. AM3 L6 (1966) (ICCPRY

13 See Muwn, M. The Bawul Chorter: The Case of an Adrican Culwre
Fingerptint, 11 An Ma'ime A dedi Culooral Transformatin aad Human
Raghes in Afra, (London, Aed Books Lid, 20021 ppod-71: Murniy, T The
African Commission on Human and Peoples’ Rights & wicmational law
iOxford, 1Tart Publishers, 20000, pp 10-115 Ankuman, E The African
Cumruission on Hunan ard Peoples’ Rights: Practice amd Procedures { e
[ague. Marims Mijhoil Publishers, L . 50: Ouguergouz, B, 1he African
charter in Hurman and Peaple’ Righis: & Comprebensive Agesda for Humau:
[Fignity and Sustaingble Democraey in Afisez (The Hagoe, Martinus Nijhott
Puhlizhiciz, 20030 pp. 55-500 Odinkale, © A Tmplementing Eronomis, Soci
and Cultural Rights under the African Chavier on Human and Peopies’ Rights,
in Dvans and Murray (eds): The Afiican Chanar on Homan ald Praopdes’
Rights: The system in Practice, 198: 2000 (Cambridge, Cambridze
Lnivensly Pross, K, 20020 al B 185

14, The need tiy weat human rghts torms as muivisivle wis expressed n GA Res,
TR of 16th Pec. 1977, which sates: “All human Aghts and fundnmental
frocdoms are indivizible and interdependent”. This was further neterated in
Ci Res. ALLET of dth Dec, 1986 & it was re echoed by the Yienna Winld
Comference nn Human Riglts, 1993, vidke paragraph $ of Vienna Declasarion,
which provides that “All buman nghts are aniversal, indivisiple, and
interdependent and interrelaed..
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Charter was one of the very lew multilateral human rights treaties w
recognize the indivisibiliey and interdependence of negative and
posttive rights. For example, the preamble to the Chatler provides:

It is henceforth essential tw pay a particular
atlention to the right o development and thar
civil and political rights cannol be dissociated
from economic, social aml cultural rights in
their conception as well as universality and that
the satisfaction of cconomic, social and cultural
rights i & guarantee for the cnjoyment of civil
and policical rights.

These distinguishing characteristics stem from the drafters’
intention that the Charler reflect and emphasize the influence of
African traditions-to take “as a palern, the African philosophy of
law™ and designed to “mest the needs of Africa, "™

The economic, social and culiural rights provisions of the
Charter are contained in Articles 14 1w 18, The Rights guaranteed
under these provisions range from rights (o property, work, health,
education o the right o protection of family.

Article 14 guarantees individuals right 1o property, which could
vnly be encroached upon in the wider public interest and in
accordance with the appropriate laws”.  Notwithstanding  (he
lerseness of this provision and its subjection to “claw hack" clausc,
it could he given the desired effect through the Commussion’s wide

o
LA

African Chatter on Human and Peoples” Righis June 27, 1981 QAT Do

CABTEGOT Wevi 21 TL M 33

6. “Meeting of Experts for we Preparation of ihe Draft African Charter wn
Human and Pecples’ Rights.” At 1. OAL Do CAB/LEGYS Y iRev. quoted
by M. Udombana ‘Human Rights and Contemporary Issuzs in Afiica’
(2003) Malthowse, Lupos 121

L7 African Chorter on human snd Peoples” Rights Aricle 14

fi
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meerpretative  power'”  which enables it 1o draw from the
wrisprudence of other human rights bisdies™,

Article 15 deals with the right o work in cguitable and
saisfactory conditions,  Inadequacies ol this provizion, besides its
seevity, include Tailure wo extend protection to unemployed persons
sl 10 prarantee non-liscrimination [or equal pay bascd on
sender ™, Though it is acknowledged that the equal pay stipulated by
he provision presupposes non-discrimination on any account, bul
since equality of warkers of different sexes is not always,”' the case
especially in African context it would have bren s good wdea w lay
emphasis on gender eguity in this regards.  Furthermore, the
phrase, "equitable and satisfactory™ working conditions, 1s very
subjcctive and no precise definition is provided for i, as does
Article 7 of ICESCR.®

Article 16 incorporates the right to health. This Article, taking
3 cue from its ICESCR™ counterpart, comes in two parts the firsi
part deals with the starement of the nght while the second contains
the states’ obligation of the measures o be adopted for the
realization of the right.

Article 17, on the other hand, makes provision for the right o
education and to freely partakes in the culwral life of the community .
[his Article is bereft of any detail apart from s proclamation of
statcs” duty 1o promaole and protect “morals and traditional values
recognized by the community." This is in contrast o elaborate

& Ena gl:.nf.'.'uil_':.' Articles A5 V1 I AL
9. Muriay, T The African Commission on loman and Peoples’ Rights &

incermativmal e (O fomd, Hang Publishers, 20008, af 25

20, Oegueergouz, Fo The Affican churter om Taman and People’ Righis: A
Comprehensive Agenda for Human Dignity and Sustimmable Demicracy in
Africa [The Hague, Martires Niphaol? Pubdishas, 20037 a1 [82

21 Mg

77 The nights oo work have been covered i Article &9 of ICESCR, 196G, where
detailed pusroniess were provaded. from conditions of work 1o the right w
stk Ses penerally Cupucraouz, id. at D54

23, ICESCE, Amivle E2

24, Alean Charer on Homan and Peoples” Rights, Artwcle |17
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provisions made by the TCESCR on the right to education, which
covers @ wide range of issus. from froe primary education o the
proction of intellectual property and scientific creathvity™

Article 18 provides for the pight 1o profecion of lamily and
certain categorics of persoms. This Article seerns 10 be the most
detailed of all the provisions of the charter dealing with the
seonuniic, socil and cultural rights. It guaraniees the protection of
family, women and chiliref. he aged and disabled [ErSUNE
respectively.

The furegoing provisions af the African Charger form the core
and the basis of the seonomic, aocial and culural rights; these
proyisions are not spared of criticisms as they were described as
“gignificant letdown from the pramise o the preamble. ™

Most of these criticisms ignore the wide interpretative latitude
e Charter conferned on the African Commission.™ as remarked by
Judge K. Mbaye thus:

The relatively simple wording of the Articles
was thus designed w permit degres of flexibiliny
in the application aml subsequent Imilerpretation
by future users of the legal mstruments, e fask
af qdding Lo the Chenrter being left 1o fumno
profection bodies™ { Emphasis added]

35 See IONSCR, Aoticle 13,140 ]

2. The Africin Charlzr, Articks LRIZL 00 & id)

vT iHoko-Cmvoaud. Besond the Rhetonc Resnvigorating the struggle for
Eoumnmic and scial Fignis o Africa. Culfornia Wesiern Lok naiiomal Law
furnal, 26 (1993 81

4. Ddinkale, CLA Implementing Feanonuc, Sucial and Culiural Rights, supra, at
45

o Keha Mbuye 1o dhe Chairman Commities of Expens who produced 1he
i*harter, mace this remark al the Lit Mamisteral Cunforenes in Hanjul, 0-5
Tune 1980, cited in Cugueizous, F.op cit, ol 199

b
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Whether the African Commission has taken up this challenge. in
wiing the lead on this crecial aspect of human rights norms is what
we are going o explore i the proceeding paragraph.

THE COMMISSION'S JURISPRUDENCE ON FCONOMIC,
SOCIAL & CULTURAL RIGHTS

The Banjul Charter created the Alrican Commission on Hurman
md Peoples’ Right with the mandate to “promotc humean and
seoples’ rights and cnsure their protection in Africa™ through the
promotion, protection and interpretatiom ol the provisions of the
Chatter' ', The Commission was  inavgurated on November 2.
12877, The Commission consists of eleven members, each elecied
for six-year renewable terms”, These members are elected by seeret
sallot by the AU Asscmbly of Heads of Swte and Covernment,
Fom list of persons nominated by States parties 10 the Charter™,
Each member serves in her or his personal capacity™, while not
more than one national of the same African State may serve on the
Commission at any ane time, ™

I'he Commission has three primary functions; w prongie, o
prtect and o interprel the provisions of the Banjul Charter. In
=rms of promoticn. the Commission is empowered o collec

African Charter an Human and |.-"-\_'|'|||||“:.--I nglllh. Qe 27, FORE CWALL Do
CAIVLE T e 5 11 LL M. 58 (10E2Y entered ot fosce Oon 23 1986
Artizle 30

! At le 45

2 The commissicn adepted rules of grotedure i 1988, pevized e 1995 in
oreler b Dl siome sapy, remoece same bottle-necks and correct somse mistokes”
See U Umnozerike, The African Charer an humzan and peoples’ nghis 26
{199

34 Bes Artcle 51, 36,

2 See Arhcle 33 persons nominated are e e < from amongst Africon
peranmalitics of the higheasr sepuration, krown foa therr fngh moraline,
impariihity amd competence in maters of leman and peoples™ rights™ See
Articked L] )

== See Artcle 310Z)

B ScoArcicle 32
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documents, undertake stucdies and rescarch, organize seminars and
symposia, disseminate information, and make recommendations 1o
povernments,  enceurage  fational  and  local  human o rights
institutions, enunciate prineiples and rles, and cooperate with other
African and international human rights instilutions™,

Secondly, the Commission @5 empowered o interprer the
provisions of the Banjul Charter whenever it is so requesied by “a
Statc party, instituion of the AU, or an African Organization
recognized by the AU, Similarly, pursuant e Aruicle 60 and 61
af the Charter, this interpretation must be undertaken in light of
interpational human tights law. such as hat enshrined in other
African human right instroments, the U Charter, the AU Charter,
the UDHR, and other specialized conventions ratitiod by States
Partics

Finally, the Commission has the protective mandale W =
the protection of human and peoples’ rights wnder conditions laud
down by the Charter™ . Tu protect these righes, the Charter
provides for the receplion of “communication” {i.e. complaints) of
human right violations by both States Parties to the Charter and
private individuals, mcluding NGOs", Following consideraton of a
complaint, the commission 15 required o prepare 8 report stating the
facts and its findings 2nd transmit that report o States concerned
and to the Assembly of Heads of Stale and Government',
Thereatter the fales af the reports are left w the competence and
conscivnce of Heads of State and Government.

Although the number of ecases decided by the African
Commission on human and peoples’ Rights. on this aspect of the
Charter, is relatively few at the beginning; the jurisprudence 1

3T, Bee Arncle 45
AR, Bee Acticle 4503]
0. Ses Article 450120
4fk  fge Adticks 47-51
4]. Ese Article 52
43 M-l Pdombang op ofr note 4
i
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Seveloped 1n the process, constitules a radical proneering precedent
= this field. Furthermore, with passage of time this has transcended
st developed into s more comprehensive number of cases.  The
crsativity of the Conunission in reading some rights into the
sconomic, social and cultwral provisions of the Charter s quice
emcouraging as it expands the frontiers of these rights, as will be
s==n in s0me of the cases below,

In Uhten Inierafricatne des Droiis de UHomme e ool ow
aegoia™, the Commission was called upon w consider 2 violation of
& range of rights enshrined in the Charter by Angola in respect of i
oollective expulsion of other West African nationals.  The
Cammission held. albeit abirer, thus;

Mass cxpulsion of any category of persons,
whether on the basis of natiomaliy, religion,
ethmic, racial or  other  considerations,
‘constioetes a special violation of human rights.”
This type of deportations calls nte question o
whole series of recopnized and guaranteed
tights in the Charler: such as the nghl o
property, the right to work, the right to
education... ™"

In ver another case of Media Rights Agenda and Constitutional
Ephes Project v. Nigerin,” the Commission hwl an occasion o
comsider the measures taken by the Nigerian Government against the

4% Communication L3096, Eleventh &nneal Actovity Bepon 1000 19598, vide
lf||m|:li|:tli|.|11 nf the Pecizinng on Commanicatians ol dha Adricun Commission
on Human aond Peoples” Rights: Exteacted froan the Comtmission’ s Activity
Heports, 1904 - 2001 (Tamul, The Gambin, Instisute e Human Bizhis and
Development. 2002 )p 10

22 §d, p 31232 an paragraphs 16-17, where the Cammission Bt vialation af
Articles 14,1517 ond L& of the Charer.

A5 Commuepicaisons [O5M3E, 178594, 13004 & J5706: Taelith Activity Report,
L9KE- 000 id ab 286

If
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press, in the wake of the annulment of June 12, 1993 elections. The
‘messures’ which, imter afia, molude sealing up of two magazings
premiscs and scizurcs of their copics, for criticizing government,
were held to amount o violation of Article 14, In reaching this
conclusion the Commission reasoned thus,

The right to property neeessarily includes a
right t» have access o property of onc's
o, The Thecrees  which  enables these
premiscs o be scaled up and for publications o
he seized cannot be said w be ‘appropriate’ or
in the imterest of the public or the community in
peneral.  The Commission holds violation of
Article 14, In addition the seizure of he
magaziney for reasons that have not been shown
to ke in the public nesd or interest also violates
thwe right to property.”

Dr. Ougnergous" commends the creativity of the commission
m placing restrictive interpretation sn the limitation clauses of the
Charter for better protection of imdivideal’s rights.  Similar
decision, viroumyenting the limiation clavse, was reached i Huri-
Laws v. Nigeria® Similarly, in the consolidated cases of
Mauritania," the Commission found violation of Article 14, among
others on the Mauritanian eviction of Blacks rrom their homes.

4. Ouzuerpouz, F. op cit, or 155

AT Communication 22598, 14th Activity Bepor. 2000-2000, paragraphs 52-34,
SWpTL. ; at 300

AR Cominunication 53000610 D40 (adsT7 & 1008 Malaw)  Adfrican
Assorindion: Amnesty [ncernacional: Ms Sarr Diop, Union Interafricoine des
Drcir de 'lHomme amd RADDHD, Collectil des veuves el Ayants-drois:
Associoton Mauritanienne des Deoits de I'Homme v, Mauritanin. chirtzen
Anaual Actviy Report, 19992000, Adderdum

12
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On the right o work the loous classices is the Cameroonian
== of Annerre Pagnonile fon Behalf of dbdowdaove Mugeu) v,
Cameroon’ where the Goverament of Cameroon's removal of 3
segistrate from his job and his illegal detention and refusal w
s=mstate him atter his release was held to amount to violation of hig
sght 0 work under sabisfactory and  equitable conditons as
spulated by Aricle 15 of the Charter. In the same token, the
Commission found violation of this Artcle in the Angolan case™ of
st gxpulsion of West African nationals,

On the right to health, the Commission found vielation of
Amcle 16 m four (jouned) Fairian cases of. Free Legal assistance
Croup, Lavwyers Committee for Human Righis, Union Interafricaie
ges Drvits de T'Homme, Les Temaing de Jehovah v. Zaire.” In these
communications  allegation of mismanagement of public funds,
=hich led to the failurc to provide of basic services, medicine and
scher infrastruciures on the part of Government, was made against
Faire. The commission in s Amding of vielation against the
Government held that the

[Flailure of the Government to provide basic
serviges  such  as safe drinking  water  and
electricity and the shortage of medicine as
alleged in comimunication 100/Y3 constitutes a
violation of Article 16.%

In & Migerian Case where allegation of denial of access to
medical care to a detained journalist was made, the Commission
Beld thus:

£5  Communicanan 395, Eighth Activicy Report, 1994-1995; Tenth Annual
Activity Report, 1996-1997, paragraph 30, Compilation. supra, at 62
S Communicaton 159906, supra, oo 1O
£f. Communicotion 25/8%47090,56/91 & OS5, Sh Annual Activiey Report,
1995 L0hh, a1 358
1. T puragraph 27
13
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The responsibiliy of the govermment s
heightened in cases where the individual is 1n it
custody and therefore someone whose inLEgrity
and well-being is completely dependent on the
qetivities of the authoriies. To deny # detainee
acoess 0 doctors  while  his  health s
deteriorating is a violation of Article 16.%

Similar findings of violation of Article 16 of the African
Charter were made by the commission in the Malawian™ amd
Mauritanian cases respectively. Allusion of violation of this right
was also made in the case of Ken Saro-Wiwa Jr. G
O Article 18, the commission’s decision in e oft-referred case of
Angolan mass deportation™ is very instructive. 1t held thus:

This tvpe of deportation ... results in the
vinlation by the state of its obligation wnder
Article 18 paragraph 1, which stipulates, “the
family shall he the namral unit wnd basis of
suciety, Tt shall be protected by the State which
chall take care of its physical aml moral health. "
By deporting the vicums, thus, SEparating some
of them from their families, the Defendant State
has vislated ... the leter of this ext,

In related facts in the case of Amnesty internationial v. Zambia”
in which the Government of Zambia deported  two  prominent
oppusition politicians to e peighboring state of Malawi, the
Commission held that:

53 Media Right Agenda,ef ol v. Nigerin, supr

54, [ld, paragraph B8

£5.  Communications 3421 GLAT SRS 64T & T INDE, supid.

sh.  Communicotions L3TA. 13984, 1506 & 16107, Twelfin Annual Activity
Report, 1995/ 1500

57, Communication 212008, Tweltth Actvity Reporl. 1998 - 15999

14
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The forcible expulsion of Banda a Chinula by
the Zambian government has forcibly broken up
the family umit, which 15 the core of society
there by failing in its duties to protect and assist
the family as stipulated in Article 18 (1} and
Article 18 (2) of the Charter. ™

e Commizssion also beld that “arbitrary detention™ amounts to
ssienion of Article 18, in the case of Malawi African Association,
w of v Manrataria™ in the fallowing terms:

.holding people in solitary confinement both
before and during the rial, and during such
detention, which 15, on top of it all arbitrary,
depriving them their right o a family life
constiutes a violation of Article 18(1})

In Joihn k. Modise v. Bosiwang™ the Respondent State rendered
e complainint stateless by canceling his nationality and deporting
S o8 srip of land on its border with South Africa, known as
“ao-man's land”, The Commission held this 1o be 4 violation of the
Sznuty of human being, under Article 5 and offends the right 10
Smily life.

Further more, the Commission handed down a landmark
decision in the case ol Sociel and Economic Rights Action
Centre/Cenrer for Economic and Social Rights v. Mgeria® where it
w==d & number of fundamental rights into the Charter, such as right
» fond, housing and clean ¢nvironment. The

S B paragragnhs S0 - 51

= Communication 38016191 0R00, [hd - [Se9T & 210938, supra

W Commumcation 9397, Tenth Activity Repost, 1996 - 1997, ibid ot pp. 17 - 23

& Communicationl 5506, (caseNo ACHPRCOMM/ AN L avarlahle
Bitp:itweww, pmon edwhumanrsfafricalcomensed Depses btml,  last visited
Apeil 7, 2013
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Commission found wviolation of the asbove [fundamental rights
holding that “when housing is destroyed., property, health and
family life are adversely afMecied. ™

In a much more recent development regarding  the
Commussion’s  nlerprefations  of  the Charer’s  provision on
economic, social and cultural rights the previous position of the
Commission was forther upheld and re - irerated. Some of those
dectsions mmelude the followings:

In 20010 the Commission in Kemneth Good v Republic of
Borswana™ found the Republic of Bostwana in violation of Article
18 of the African Charter on Human and Peoples Rights when the
applicant’s teaching job at the University of Botswana was
terminates] after his expulsion [rom the country. The Complamant
was declared by the Governmenmt of Botswsna as  “undesirable
inhabitant™ in the country and thus deported him thereby separating
him from his family. In that case Mr, Kenneth Good, an Ausoralian
natignal on 31 May 2003, It is submirted that in February 2005, in
his capacity as Professor of Polincal Studies at the University of
Botswana, he co-authored an article concerming  presidential
succession 0 Bidswana. The article criticized the Govermnent, and
concluded that Botswana is a poor example of African présidential
succession. The Complainants subimit that, on 18 February 2005,
the President of Botswana, exercising the powers vested in him by
section T of the Botswana Inunigration Act. decided to declare the
vichim an undesirable inhabitant of, or visitor o, Botswana. The
victim was not given reasons for this decision, nor was he given any
opportunity o contest it On 7 March 2003, the victim launched a
constitutional challenge in the Botswana High Court. On 31 May

G2 Shelon, 1, Internotonal Deciaons: Deceam Bepacding Comimaication

Sockal Rights v Nigerin], 96 AL LL. 93T (O, 20033

&1, Commmumcataog 30305 2806 Aceivine Regert af e Afvican Cominission o
Huagt ded Peaples” Rigis, Execntive Couxncl Seventeenth  Ondinory
Sewsion F9 = 23 fuly 2000 Rawipala, Upedda Fa CREMNE vinl Anrex v
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the High Court dismissed the application ruling (hat Sectivn 7
& the Botswana Immigration Act relates to what the President
wders 1o he in the hest interest of Bolswana, amed Sections 1{G)
36 of e same Act make the President’s declaration
dghle on the merits. On 31 May 2005, the victim was
sedd from Botswana w South Afriea.

In the case of Purohit and Moore V. The Cambia™ The
Cemplainants - are  mental  health advocaes,  submitting  the
emsmunication on behalf of patients detained at Campama, 2
Bwechiatric Unit of the Royal Victoria Hospital, and exisiing and
eere’ mental health patients detained under the Mental Health
wee of the Republic of The Gambia, The Commission found the
@esublic of The (Gambia in violalion of Articles 1. 3,5, 7 (1)a) and
0 13(1), 16 and 18i4) of the African Charter and stromgly urged
e Government of The Gambia to -

{a) Repeal the Lunatics Detention Act and

replace it with @ new legislative regime for

mental health in The Gambia compatihle with

the African Charter on Human and Peoples’

Rights and International Standards and Norms

for the protection of mentally ill or disabled

peTsOns a8 soon as possible;

ib) Pending {a), create an expert body @ review the cases
of all persons detained under the Lunancs Derention Act
and  make appropriste  recommendations  for their
treatment or release;

W Communigatnn 24172001, Siswenth Annual Achvity Report of The Alncan
Commission on Human and Peoples’ Rights 2002 — 203 adopted the 23rd
Ordmary Sessina of the Commizzion. The Sixteemth Annuul Activity Report
covers the 22nd amd 33ed Ondivary Sesswons of the Afncan Carmimnissian
respectively held from I7th w 23nd Chetabor 2002 in Banjul. The Gambia and
frovinn 151h oo 29t Mare 2003 in Mumey, Niger.
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iy Provide sdequate modical and marterial care for
persons suffering from mental health problems in the
lerritory of The Gambia,

Furthermore in Bah Ouwld Rabah Vi. Mauritania®™  the
Communication alleged that in November 1975, four years afier the
death of his mother, Mr. Bah Ould Rabah, a Maurtlanian national
(the plamiiff) and his family were forcefully expelled from their
ancestral domicile by the man named Mohamed O. Bah on the
grounds that the mather ol the plaintiff, the late Aichetou Valle, was
his slave and that subsequently, the house bequeathed w her
descendants and the whole estate around it hecame legally his

Properly the alleged “owner™ of the deceased. When the
plaindff approgched them. the local authorities and the courts
decided in favour of his opponent and the Supréeme Court upheld
this decision. The plintff wrote to the highest authorities,
including the Fresident of the Republic, to contest this decision.
which he qualifies as “flagrant support of the Government w the
illegal instimtion of slavery”™. 'To date, however, he has received no
reply. Based on the foregoing Facts:

a} The African Commission considers that the
dispossession ol the plainiiff of part of his mother’s
heritage,  through & donation without  well-
substantiated reasons, constiutes a  violadon of

O3 Commmenicaticon 19700097 — Bah Ould Rabab'Mawriama, held w the 35th
Ordimary Sesson held m Banjul, The CGambia from 2180 May i dth June
20004,
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article 14 of the African Charter on Human and
Peoples” Rights,

hy The African Commission  recommends 10 the
Government of the Tslamic Republic of Mauritania 1o
rake the appropriate sleps 0 [esOre the plaintifl his

rights.

However in Associafion Pour ln Sauvegarde de Ia Paix au
Sorundi /Tanzania, Kenya, Uganda, Bwanda, Faire and Zambia®™
The comMmunication was submitted by the Asvociation Powr la
Sewveparde de la Paix au Burtndi {ASP-Burundi, Association for
e Preservation of [Peace in Burunds), a non-governmental
ganisation hased in Belgium. The comEnunication pertains to the
smhargn imposed  on Burundi by Tanrania, Kenyy, Ugamla,
wanda, Zaire (NOW Democratic Republic of Congo), Ethiopia, ansl
Fambia following the overthrow  of the democratically elected
government of Burundi and the installation of 3 government led by
~ecired military Tuler, Major Pierre Buyoya with the support of the
gulitary.

The Communication complained, bler alia, that the embargo
wEilales -

Article 17 (1) of the African (“harter, because the embargd

prevented the irnportation of school materials:

Article 22 of the African Charter, because the embargo

prevented Burundians from having acocss to means of

rransportation by air and sei;

The Commmission found that (he Respondent Stales are not guilty
of violation of the African Charter on Human and Peoples’ Rights
45 alleged bearing in mimd of the entry into foTce of the Burundi
peace and Reconciliation Aprcement, alias &misha Accords, and

55, Commumoiion 157 /1006 - . Ersimgion Pawr o Feweapante o dn Plaibe aw Funrrwtd 22
Taugania, Bewm 1 . Panls, Zarere dwd Zinini
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that the Respondent States in the communication are among the
States that have spumsorad the said Accord.

Similarly the Commission noted the ¢fforts of the Respondent
Slates aimed at restoring a lasting peace, for the development of the
rule of law mm Burundi, through the accession of all Burondian
partics to the Arusha Accord. It also welcomed the entry into force
of the Constitative Act of the African Union in 2000 1o which the
Republic of Burundi and all the Respondent States are now party,
and which also provides for the promotion and respect of human
and peoples’ rights and the explicit censure of States that “comes o
power by unconstitutional means™™,

This radical position, as interestingly depicied by the various
decisions of the Comumission pertaining to the provisions of the
Charter on economic social and culwral rights appears w0 he sound
and encouraging. This has immeasurably improved on the
awareness of the citizens, and strengthened the social and economic
will of the African populace on the justiceability of these rights.
This is norwithstanding the lugping of those Rights, by the
Constitution of the Federal Republic of Nigeria 1999 45 mere
Fundamental Objectives and Directive Principle of State Policy,
which are presumably unenforceable by the Nigerian courts.

CONCLUSION

The aswte  dentification  of the rich wnd  overwhelming
Jurisprudence of the African Commission on the economic, social
and cultural rights does not scem to completely setile the dust on (he
initial difficulties of the non-justicesbility of these Rights by the
citizens under the municipal law. In fact. @t was submicted™ that in
the area of protection of human rights, the Commission stands a

0. Thiy decsion was done at the ¥3rd Ordinory Session held in Nizmey, Miges
from {3ch 1o 29h May 2003

G3. Chapter 11

6Y NI Udombar op it page 125
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ez bulldog, The Commission can bark-it is, in fact, harking.
& == not, however, created to bite. Despite its scemingly broad
mamdare and powers, the Commission suffers from many strocoural
Wetcencies. The power of the commission to “protect™  human
wehes in the region is crippled hy the commission’s lack ot
eercement power or any remedial authority, Those decisions of
e Commission in relation o the Economic, Social and Cultural
®ogtes may still be oentangled given the absence of a systematic
emrcement mechanism within the African Charter.

Therefore, the decisions of the Commission remain mercly
weclaratory. We can see in all the cases involving these econpmic
socesl and culmral right, there is still no process on the groumd to
sure compliance by the appropriate authorities because of the
w=ence of enforcement mechanism. More therefore s still needed
W Be done on this issue so that the gains of the identification of the
sgtes and Cjudicial’ pronouncements on them by the Commission
mwy be consolidated.
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ENTAL JUSTICE IN THE NIGER DELTA AND
CORPORATE ACCOUNTABILITY FOR TORTS: KIOBEL
4% TMPETUS FOR THE ENACTMENT OF PETROLEUM

INDUSTRIES LEGISLATION IN NIGERIA

By
RUFUS AKPOFURERE MMADU*

ARSTRACT
e search for Emvironmental Justice in the Niger Delta and
Cesorare Liabiliry for Tort is the focus of this paper. It examines the
e Of corporate accountability for toriuons acts and faults the
e judement of the United Stares Supreme Court in Kiobel vs.
B Dutch Petrolenm Co. et al, No. 06- 4800, 2010 U5, App
Wbl The paper through expository methodalogy, argues that the
0% Swpreme Court decision is @ miscarriage of justice againgt a
oie g0 caliously and criminally oppressed. The Court's
mouncement that corporations cannot be held liabie for egregions
wer under international law is not only alien to its pasi decisions,
e =l a mockery of the global war against envivenmental injustice.
T paper finds ihat the United States posture in Kiobel is atmed af
g a situation where foreigners would imvade s jurisdiction as
» sdarform for outsourcing of justice. The paper concludes thar
Wreria as 6 RATGN cannot continge 1o Sy away from its problems
e looking wp to foreipn jurisdictions for rescue. Kiobel, rather than
weien the fight for environmental justice should be seen as a wake-
o call for Nigeria to enact perroleum fndusiries legislations thut
wewdd ensure justice to the Niger Delta people for any act of
e rommental degradation or wrong.

= e Akpefuren: Maedu, LUK, B, LI, Law keciurer, Coflege of Taw, ean Sate University .
Db - Bpuria.
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INTRODUCTION

Does Justice have a boundary? Is Justice tervitorially jurisdictional
in scope? Is it true that the philosophical notion of ‘good’ and ‘had’
15 relarive from society 1o society, o has it not been said that what
15 good for the goose is also good for the gander? It is nat surprising
therefore that the dust raised by the United Statcs Supreme Courl
majority decision in Kiobel v. Roval Dutch Petrolewm Co, ' (Kiobel)
that dismissed an Alien Tort Statwe’ (ATS) case againse Shell and
its Nigerian subsidiary in September 17, 2010 for lack of subject
matter jurisdiction 15 vet to settle among legal scholars and
environmental activists® The court held thal corporations are not

Fud

Finbel v. foval Durch Pervolesm Co, et af,, Mo, 06 4800, 2010 1.8, App.
LEXTS 19382, af | {3d Cor. Sept. 17, 20000, Nizgerian plainaffa filed Kisbe! in
2002, alleging that Roval Trunch Petraloum Company and Shell Transpart and
Trading Company, through 2 sebsidiary, collaborated with the Mizerian
government b commit human rights volatsons o soppress Lawful protests
pgainst il explocation in the Oponi region of the RKiger Delia In 2008, the
district court graneed i part and demist in part the defendonts’ moton 1o
dizmiss the suil. In particular, the district cownt granted the meton t dismiss
fur the claims of ader - arul abetting extrajedicial killing, foced exile,
property destructien, and violations of the nglis we life, liberty, security, and
associntion, holding thatl Gwsiemary infernationnl low did not define these
viclatinns with the specifivity reguirsd oy Sose v Alvares Machein, 542 115,
R (200,

The Alien Tort Stamte resds: The disttict cours shall hove original
jurizdiction of any civilk achon by an alien for @ toet only, commtiad in
vicdation of the low of nations or & treacy of the Lned Siales” - 28 8.0
§E330 (20000 The Alien Tord Stawte 15 o well known toc] thar srams 115
federal courls jurisdiction over civil suits browght by abens Tor o
commitked in violation of internaronal bew. The stotuce hos been wsed foe the
past theee decades 1 hold perpetracors of huran rights shusss accountable in
LLS. uurts,

Ho, ¥irginia Harper. “Theories of Corporate Geoups: Corporsle [dentity
Reconceived,” Seran Hall Tow Beview: Vol 43 lesye 3 (2012 availahle @
<htiptierepnsiory law shy edu/shinvold4 2iss 3 = accessed 20 September
2013, See also Erin Faley Smth; “Right 10 Remedies and the Ineonvemience
of Foaon Mo Convenignce: Opening 1S, Courts 1o Victims of Corporate
Human Fights Abuses’. 148 Cahonbia Jorowd of Loy wid Socied Problons,
A4:145; Angeln Walker, ‘"The Hidden Flaw in Kashed Under the Ali=n Tort
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acfendapts under the AliCD Tort Stame It noted
ST nternational law defines those who 4re subject 1o huma
sorms and establishes who can he liable for violaung those
ser== and that since no corporation has ever been liahle for T
gorts in an intertulional {ribunal, the corporale Jefendants in
Wit could not Ve comimitted a ‘violation' . The Court held that
srporanons are pumune trom o lighikity for violatons of the law
o masions such a8 1OCLIFE, extrajudicial execntions OF REnocide.

For the pasi twa Jecades, plainutfs’ lawyers have used the US
when Tort Claims Act (ATCA), wW file lawsnits against
seirnational pil and gas cOTpOrAtions AMOTE other, alleging serious
meeman rights abuses including epvironmential degradation. The
LTCA which passed as pant of the Judiciary Ac of 1789 1s a
_u-_"._-.::hcfuma!l cparute that creales no rauses af action.

Tt grants the United States” Federal Couns the right to accept
yivare claims for a reasonghle number  of international  law
okations under Federal Common Law. The statute provides it
e district COUTES <hall have original jurisdiction of any civil action
By an alien for a tort only. committed in violation of the Law of
satiois OT 4 treaty of the United States.

It is axinmatic that e hwman rights regime = as it relales 10
COTPOTHLE responsipilities in Niperia s somewhat rudimentary. For
example, although globalization has provided massively profitable
opportunities oil companmies in the Niger Delta region, and
mgether with ather multinationals, the oppoTLanity 1o OpeTdE: legally
and phuse weuk pegulatry SUrBCTE <0 #6 to MAXimize profit, the
mative inhabilants frequently continue to suffer.

Gatule. The mers red Crgndand for  Corporale Ading and Abeiting s
o ledme, NWarniwester Jerrant of furernarional Himan Righrs (20 113
enlt 10°2; Tyter Giannini and Susan Parpsicing “iorpiwats Avvouniabihty m
Conflicy Zones; How Kiobe! Undermines the Muemhere Legacy and Wodiem
Human Rights' Harvara Tgeragionel Leow Jomraal™,  Uhline volume 524
Aricle Series 2010,
4. 613 F-Ad 111120 {2d Cir. 2010
24
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The theorv of corporate responsibility for human  rights
protection is now a seminal part of international law. Building upon
the traditional notion wherchy international law generally places
duties on states, and more recently, individuals and corporations.

Although the United Staes and other developed countries
recognise human rights protection due to corporate  unethical
activitics, the Nigers's government continues to argue that the dury
wr protect against human rights viclations by third parties rests with
the stale,

The government has frequently failed to meet its obligations
respect, and protect human Tights im the MNiger Delta, while
providing securily o the oil industry, because of its importance o
the economy. Protest by host communities and interest groups have
been severally met with stff resistance including sometimes the use
of the Police to intimidale innocent protesters thereby leaving this
paper with the conclusion that the vil companies enjoy protections
from the zovernment al the pain of victims of environmental abuse.
The government and the courts have consistenily discouraged the
institution of these law suits, hence the filing of the much celebraned
Nigerian case of Kiobel v. Roval Dwutch Shell et af in the US
Federal Dhastrict Court of New York.

The Petiioners are Nigerians who were residents of Ogoni
land, an area of 230 square miles located n the Niger Delta, and
populated by roughly half a million people. Petitioners filed an
ATCA action allzging that after concerned residents of Ogoni land
began priesting the environmental effects of Shell's practices,
respondents enlisted the Nigerian Government to violently suppress
the burgeoning demonstrations - beating, raping, killing, and
arresting residents and destroying or looting propertics. Petitioners
further allege that respondents aided and abetied these atrocities by,
among other things, providing the Nigerian forces with food,
transportation, and compensation as well as by allowing the

5. Kiobel v, Roval Duel Perroleum Co et o, saprinn
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Nigerian military to use respondents’ property as 4 slaging grouml
for areacks.

The US Supreme Court in its decision held that the ATCA s
semerally presumed mot W apply to conduct oceourring  in the
writory of another country. However, the Courl suggested that iF
S claims touch amd concern the territory of the Uniled States ...
woh sufficient force,” the presumption againsl extraterritorial
sclication might be displaced. What claims may be brought ungler
e ATCA after the Kiobel decision and legal remedies for potential
cisims against oil majors in Nigeria remain an open question’?

Has the Kiobel decision put a stop o ATCA actions by partics
sfi=ging human rights abuse in foreign countries such as Nigeria!
What impact does Kiobel has in the search for environmental justics
= Nigeria's Niger Delta Region! What hope have victims af
sovironmental  degradations against oil multinational for toris
committed by them? What is the nexus hetween corporate politicsl
speeches granled corporations in Cirizens Unifed” and the concept of
corporate liability? To what extend can the global war against
—vironmental degradation be fowght and possibly be won when the
mdexes of achieving justice are daily heen caged in web of
s=chnicalities?

Mo doubl God saw that all that was created was beautiful and he
zave man dominion OvVer every other creature including  his
—nvironment,” But wday, what an ironical world we live in! Man

& Gep Citizene Dnited o Federal flaction Compission, e, O5-205 Citizens
Uinited hield that the Dapariisan Campaign Belurm At of 2002 viclied the Firs
Amendment, which declares thal Congiess shill make oo law infrimgng the
fresdom of spesch, They agreed that fieir decsion was conlrry U the Ausm
vi. Michipan Chaniber of Commaerce precedent, a 1990 decision that upheld
restriclions on corporate spending to suppon or nppose pofitical candidates, und
the Mo mnned ve. Federal Efecrion Commiiagion precedent, a 2003 decizinn thar
upheld the part of the Bipartisan Campaign Reform Act of 2002, They thersfure
cverruled thase decisions as well ux repealine o century of American history and
traduricn.

7. See the Holy Bible, Gen=zis Chapler | verse 51
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inhitimanity to man in the name of industrialization! How ¢an a man
be frec and happy when his environment is ahused and degraded®
When the gquality of air he breathes is fouled and unhealthy. The
water he drinks is impure and contaminated by chemical, toxic and
hazardous substances! The tood he cats 15 contaminated with toxic,
hazardous and carcinogenic substances? Above all, he 15 daily
confronted with the threat of environmentally-related  diseases
characterized by dengue fever, bird flu, SARS, HIV/AID, malaria,
among other things, This is the picre of the world in which
humankind by his own activitics has undertaken a vovage of sell-
destruciion in the guise of developiment.”

Research has shown that the Niger Dela of Nigeria is onc of
the world's most sensitive ecological areas.” It is one of the world's
largest wetlands, the largest in Africa. It encompasses 20,000
squate kilometres. .

Crude oil was first discoveraed in commercial guantity in 1957
in Nigeria at Oloibiri in the River State and the first export made in
1958."" There has been no looking hack since then. In fact, for
example, Nigeria had a production figure of 2.04 million barrels per
day. "

By its admission, Shell produces 50 percent of Nigeria's oil
output, records an average of 221 spillages a year." Most of the
spillages arose from aging and ohsolete facilities, malfunctioning
equipment and poor operational standards,

Part 2 of this paper examines the degradations amd impact of
exploration activities in the Niger Delta Repion of Nigeria. From

B Amockave O.G., Enviconmenral Law and Practice i Nigeria (Lagos. Tnilag
Press, 20041 Chaprer 15 a0 p. A6l

o abid,

M1 See luman Righs Waich, The Price of @4 (New York: Humam Righis
Wotch. 1999, p. 53,

B See Olisa MM, Nigerio Perrolean Law aed Practice (badim: Fountain
Books Lid., 1987, p.2.

120 Bes The Chuerdean, Febewary 19, 1998 p. 21,

15 Amokaye O G stigua n, 5,
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Ogoni in Rivers State River Eihiope in Sapele of Delia State, the
gory 1s the sameé - massive destruction and degradation of the
—evironment Sometimnes leading to loss of Tives ncluding aquanics
ves and wide lives. Part 1 takes a look at human rights that
senefits sustainable cpvironment and atiempts a chronicle of the
search for eavironmental justice. Part 4 cxamines the international
smension W0 the search for envitommental justice in Migeria
focusing on the effec of the recent US decision in Kiobel. The
saper atiempts a critic of the ratin decidend of the Kiohel's case
and questions the COTTECINESS of the judgment. In Part 5. the article
w¢ concluded and recommendations mmade.

DEGRADATIONS AND IMPACT OF EXPLORATION
ACTIVITIES IN THE NIGER DELTA

Spillage pallutes the eurrounding creeks and mangrove forests
killing aquatic life, plants and animals. The mdustry's total annual
spillage s estimated by the World Bank 1o release 2,300 cubic
meters of oil intg the ervironment cvery year,* Mangrove forest is
particularly vulrerable to oil spills. There. the soil soaks up the ml
ard releases it cvery rainy Seasol.

Survevs are usually done 1o determine the availability and
\ocation of oil deposits. The thick mangrove forest has 0 be cul
open o lay seismic lines. Holes are drilled at points where the lnes
meet and dynamites are put into these holes. Thesc are paploded at
e same time. With the destruction of vegeiarion and the resultant
loose s0il, erosion sets m due to denudation.

The cnviromment is also degraded by the discharging of oil-
comtaminated water Lo inland and coastal waters. For Migeria's
one million barrels of ol per day, two million harrels  of

14, Shell, again by L5 w0 admission. has not cut 120,000 kitometres of racks in
the Delta in the last 40 years.
15 See Ray Omnyepe, ‘Legal Framewark for the Protection of 0il Producing
Communities in Migeria®. 2.2 Laving . T (April - Tume 19548,
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contaminated water are discharged into the enviremment.™ The gas
is also flared which adversely affects flora and fauna around the
site, This depletes the ozone laver which protects the earth's surface
from the sun’s radiation, "’

According te Ucheghu:

(il pollution has a defeterious effect on human
heings and marine life. It constintes a haxard 1o
grganisms. As the oil producing states ars
usually revering, oil spills contaminate their
water which is their main source of survival and
makes unfertile the linle land they have.

In August 2011, the United Nation Environmental Programme
(LINEP) requested an initial $1 hillion to clean up the area — 2 @sk
that will take an cstimated 23-30 years."” In response to the UNEP
report, Shell insisted that the majority of the o1l spills in Nigeria arc
cansed by sabotage, theft and illegal refining amd urge the Nigerian
authoritics to do all they can o curb such activity, amd that they
would continue working with their partaers in Nigeria, including the
povernment, 1 solve these problems and on the next seps w help
clean up Ogoniland.™ But the sad realiy on ground in the Niger
Diclta is that oil companies have largely hought out the Nigerian
government to lurn the other way to environmental and human
rights ahuses, Uraft and corruption are unbridled. Those who will

[6,  Amokave (LG supran. 8

17, See Moffat Bioriko, ‘More Evidence of Oil Devastaticn’ 2.5 Africa Toaday 30
[Sept 0oL E99G6]

1%, Uchegbu A, ‘Legal Framework for Oil Spill and Clean-Up Liabnliny ard
Compensation in Migesia®, in Tiee Pefrodews brdistry angd e Wigerion
Exvieonment (Proccedings o the 1983 Internativnal Scminar, WNPC, Lagos,
L9541, g 33,

19, <chupwww. unep.orsfdispstersandeonflicts! CoyniryOperationsMgenaEnviron
mentul AssessmentofUgenilandreportinbid > aceessed 20 September 2013,

Wi fhid

29



Ewvironmental Tussice i The Miger Delia And Corporare
Accoprraliling For Tors

e mought are considered enemics of the statc, aml this 15 what
» sepcared to have happened Lo the "Ogond Nine’,*

Twes paper finds that oil exploratun has been a curse on the
Dehis region. The lot of the people of this area has mol
=4 porwithstanding the several hillions of dollars generated
s exploration. There are no good roads, no good drinking
e and no health and social facilities. The injustice is being
ieimed by the huge profits exracted from their land by the
eemational oil prospectors, The Prospeciors around live in
swemcese’. complete with all sophisticated modern day facilities,
e the host commumities cannot buast of even a basic need like
eicity. The oil bearing areas are mercly beast of burdens with
e farme and fshing grounds damaged. They seem marked out
r =munction. Today's situation in the Niger Delta is comparable 1w
e then apartheid South Africa or the ethnic cleansing going on in
e former Yugoslavia. This comparison is not far from reality, for
e results are similar,

A festure of multinational corporations is their double sandard.
e ctandard is o concentrate on productive investments in their
—semries of origin while the other is o invest manly in extractive
usries in the developing countries. They ship their profits away
w their respective countreies. This practice case doubts on the
efalness of multinational corporations in developing countries.

4 recurring patterns of environmental abuses that sparks human
mghrs abuse is one in which outside interest, generally multimational
sorporativns, are exploiting mineral resources, timber and other
srural resources, in the developing countries, Repression of local
communities including indigenous people appears lo be the most
convenicnl way to pursie “development’ m frontier lands. This
contrast with what obtains in their home countries. A well-known

I ewayw pilprce oo mepeszed 30 May 2003,
w2 Gap Apthir A Mwinkwo, Con Nigerio Suvive? (Enogu: [ourth Dimesnsion
Publishers, 1931 p.A.
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example is Ken-Saro Wiwa who was hung by lale General Sani
Abacha's government in 1996 along with several other activists, for
raising environmental concerns aboul ol exploration by Shell
Petrolewm Development Company in their native Ogoni land

Thus at the commumnity level, the companies are taced with
increasing protest directed at oil company activities and the lack of
development i the delta. These have included incidents of hostage
taking, closures of tlow stations; sabotage, and inhimmidation of swaff,
The Niger Delta has for some vears been the site of major
confrontation between the people wha live there and the Nigerian
povernment sccurity forces, resulting im extra-judicial executions,
arbitrary detentions, and draconian resmictions on the rights to
freedom of expression, association, aml assembly. ™

In addition, environmental depradation often implicates the
peoples” right o property. Indigenous people are particularly
vulncrable to cnvironmental threats as they are often completely
dependent on their immediate environment for survival. To the
traditional people, cnvirenment and more particularly land, is the
essence of human-self-definition, economic and cultural survival;
destruction of which is considerad a threat 1o the society.™ They il
the land for farming; depend on the water bodies for water amd fish,
and the air for survival, For them, the environment and the
constituegnt elements are not merely @ possession and a means of
production, but an intrinsic part of their social, economic, political
and spiritual survival, Land as a2 species of the environment is,
therefore, not to be abused or degraded. but 2 material clement to
be cherished, preserved and enjoyed by present and  future
generation.

23, Human Rights Watch, “The Price of Odl. (New York: Human Walch, 1999},

4. Elias once rerdarked that the relatica between group and she lard they bold is
ineariahly complex since the rights of individuxls and the proop sath regect
1o the same prece of land oflen cooesist within the same social contexe. 3ee, T,
). Elias, Migerian Land Law, (Swest ond Maxwell, Londen $th edn, 19710 p,
13
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AN RIGITS AND THE SEARCI FOR
NMENTAL JUSTICE.

ental Rights under International Treaties

= s 4 signatory 1o several international human rights
mements aimed At promoting fundamental human Tights and
e quality life including healthy environment for te Nigerian
. = Environmental rights, as reasoned by the liberal human
mam scholars cuch as Karl Polanyi and 1.G. Merguior can be
e from the following rights: fhe right o life,” the freedom
e interference with 4 peTson’s  Privacy. family, home oF
’Eﬁp.md::ﬂl:ﬂ:,ﬂ the right of every one to an slequate standard of
§wmg for himsclf and his family,” the right of every ome to the
smmoyment 0f the highest attainable sandards of physical and mental
st ™ They expanded and reinterpreted the civil and social rights
= & Universal Declaration ot Human Right (UDHR),™ the
Secraational Covenant on Economic, Social and Cuttural Rights
S ESCRY! and other haman right instruments™ and reasoned that

== [mernational Covenant an Ciwil znd Palitical Rights (hercinafier referred 190 as
“the ICCPR'} and Intesnational Covenart On0 Fronomic, Social, and Cubtural

Rights [heszinafier reterred i ps CICESCR) adopied by the Cencrnl
Asscmbly Resciuhion 2200 A (XXI) of 16 Dievember 10A0, Nigtria has alsa
catificd nnd domeshcated e Alvican Charter on Human and Peoples’ Rights.

= Article b, ICCPR.

= Apicle VTUICCPR-

=5 Adticle 11, ICESCR

= Apicle 12 ICESCR.

% United Nations Meclaration on Huoman Right= GA Res, 217 1L Availudlc

ol {mﬂmmmft@?_hm; peeressed 20 May 2013

[pernational Cowcnuml on Eromomic, Social and Cleural Rights, | 1gcembes

[6, 1966, 193 LTNTS 3 (190600

2 Imter-Amencan Convention o Human Rights. Art, 4 Vuropean Convention
for the Peatection of Human Bights and Fundamental Froedon, Nuv. 4, 1930,
Ar 3, 352 UINTS. 143: Afnean Charter on Human and Penples” Rights, Arl
4, 1988 Addinonaal Protoeo] 1o the Armerican Convention on Human Bights,
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the right to a clean and healthy environment is an integral part of
the fundamental human rights of every citizen.

Article 17 of the ICESCR, for example, poarantees respect for
private and family life and home. Also, Arbcle 110(1) of the
ICESCR reccognizes the rights of everyone o an adequate standard
of living and o the continuous improvement of living comditions,
Furthermore, Aricle 12 of the ICESCR recognizes the right of
everynne 10 the enjoyment of the highest atlainable standard of
physical and mental health. ‘This paper argoes that the nght 1o health
is inextricably imterwoven with the right to life itself and it is a
precoadition for the exercise of freedom, The right finplies the
nepalive obligation not to practice any act, which can endanger
one’s health. It also imposes a positive obligation o ke all
appropriale measures to protect smd  preserve  human  health
including measures of prevention of diseases.™ In articulating the
steps to be taken in the realization of the right to health, Article
1242 of the ICESCR imposes obligation on the States to improve all
agpects of environment aml indusirial hygiene, Churchill observed
that the obligation to improve living conditions in Artdcle 7 imposcs
an oblipation on States 10 ensure less pollution of the atmosphere
amndl waler, reduce exposurc to noise pollution.”™ Also the right
lite enshrincd in human rights instruments™ further imposes an

Arc 11028 DL C1SESy: 198 Convention on the Right of the Child, An
242y AR LLM. 1448 {12ED)

33, Sec Churchill K. CEnviconoeental Righes in Existing Human Righes
Ireaties’. on Hardan ,ﬁ'|'_g.l|.r_l: I-|.'l_:-|g:l|'.:1-.;'|'.;'|'r.r:-- i Fevienmendald  Predecion, el
Boyle and Anderson (Mew York: Oxford Universicy Press. 134 Ser also
Careade Trinidade, “Environmental  Proleciion and  the Abseibce of
Restrictions on Human Righis’ in K. E. Mahoney and P Maohoney{ed),
Human Rigliv s e Twenry-fiess Centery, (Klower Academic Publishers,
Metherlands, 1995} a1 pp. S621-363.

34 ibid F||'|.|I:]| 2.

15, Bee Article & of the inlernational coverant on civil and political rights 1906,
Article F of the Eurcpean Conventicn on Human Bights, 1950, angd Article 4
of the African Charier on | haman and Peoples Righes, Amele 2 of Taesersal
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seiszation on the States not o take life intentionally or negligently
o in extreme cases the right might be mvoked by individuals to
e compensation where death results from somc ey ironmental
Sessier in so far as the swate s responsible.™ Churchill further
—epsomed that the fundamental right o privacy may be invoked by
= mdividual whose home or property is affected by various forms
of pollution or other environmental degradation.”
Also. the Human Rights Commities has taken the view that the
sght to life in the TCCPR does involve the state @king positive
messures to protect life and that it would in particular be desirable
Sor states to take all possible measures to reduce infant mortality and
= raise life expectancy.® States are under an obligation to avoid
erious environmental hazards or risks w life. amd 0 set in motion
monitoring  and  early warning  syslems’ T delect  serious
—avironmental hazards or risks and ‘urgent action systems® to deal
with such threats. From this expanded perception of the right to life,
e right o a clean environment is seen as an exiension of the right
= life. ™ This approach received judicial recognition in Power and
Raymer v. The United Kingdom™ and Lepes-Ostra v, Spain' In
Bavner's Case, the European Commission for Human Rights was
confronted with the issue of whether Article 8 of the Convention
could he invoked to vindicate vielation of environmental right
srising from neise pollution. Article B of the European Comvention
for the Protection of Human Rights and Fundamental Freedoms,
provides that ‘everyone has the right to respect for his private and

Dheclaration of Homan Rights, 1945, Article 4 of the Anserican comvention on
hurmian rights. 1St

S Churehill B.R., 0 33 pEDL

37, ibid paal.

58, hed p. 00,

34 Caneado Trondude n. 33 p. 575,

A0, Serics A, Vol E7Z, Europenn Court ol Huran Rights, The case is discussed
in Churchill B.R. n 23 pp 92-935.

41, Lope-Cdira v, Spadn VeTSRM0 1994 ] ECHE 4619 December 194
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family life, his home and his correspondence’. ™ In that case. the
complainant had complained about excessive noise emanating from
aircrafl using the Heathrow Airport which he arpucd violates his
right o privacy guarameed under Article & of the European
Convention, In its decisions on admissibility of the complaints, the
European Commission for Human Rights observing that Asticle 8
covered nol only direct measures taken against @ person” home but
alsa “indirect intrusions which are unavoidable consequences of
measures not at all directed against private individuals®, found tha
there had been a breach of Article B(1).

However, Article B(2) allows for deviations by laws necessary
in a democratic society in the interest of national security, public
safety or the cconomic well-being of the cowsmry, for the prevention
of disorder or crime, for the protection of health or maorals, or for
the protection of the rights and freedoms of others. Thus the
Commission was of the view that the running of Heathrow Alrport
was justified under Article 8(2) as necessary in a democratic society
for the economic well-heing of the country, This means that noise
from aircraft would be justifiable if. in accordance with the
principle of proportionality, it did mot ‘create an unreasonable
burden for the person concerned, '™

Again, in Lope;-Ostra v. Spain,™ the European Coutt of
Human Rights held that there had been a breach of Article 8 atter
observing that there is a positive duty on the state 1o take reasonable
and appropriatc measures o secure the spplicants rights under
Article 8(1) or in terms of an interference by a public authority o
be justified in accordance with paragraph 2,

Generally, states are wnwilling to accept thar the right w
cnvironment imposes an absolute leal obligation on them o protect
the environment rather they are more contented with proposals and
declarations which lack force and impose no legal obligation on the

41, The provissin s similor to the provision of aricle 17 of the IOCPRE.
43 Lopez-Csren v, Soode seere nd
44 bl
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== s illustrated by many UN Declarations.™ Again since

Cmeroamental right is also a secondary generation social, economic
e cwimural right whose full implementation cannot be fully ensurcd
wow economic and technical resources, education and planning,
e pradual reordering of social priorities and, in many cases,
seermational co-operation, States will be unwilling to assume such
aligasion because of the lnancial commitments involved.

Ewwronmental Law under the Nigerian Law
csmtroversial as other debates concerning new or emerging rights
s = right o development and indigenouws right in Nigeria. The
ssmoversy is exacerbated by absence of clear provisions in Chaprer
O of the 1999 Constitution proclaiming individual’s right 1o clean
emwmonment, However, in the Fundamental Objectives and
Dwrective Principles of the State (FODPS) enshrined in Chapier 1T
e section 200 of the same Constitution, the State is directed to
peotect and improve the environment and safeguard the water, air
wd land, forest amdd wildlife in Nigeria®. The issue is whether the
scope of Section 20 could be invoked by Nigerian citizens to
sendicate environmental wrongs in cascs of Swate’s inaction or 1w
compel the federal, state and local governments to initiate law and
IEASUTCS 10 protoct Nigerian enviromment

In practice, this is not necessarily so. Firstly, enforcement of
fendamental human rights pursuant 1o special procedure made under
Section 42 of the 1979 Constitution does not admit of any right not
enshrines] m Chapter IV of the 1999 Constitution.™ Sccond, the
shility of Nigerian citizens 10 invoke the provision of Section &{&)c)
of the Constitution, which clearly excludes judicial powers fo decide

25 Pranciple |, Declaranon on the human eavirenment, tepodl of the UN
corlerence  on the human  environment (Mew  York, 19733, UN  Doc,
d3ACONFI4MRev. |; Principle 1|, declaration on  envieoament  and
development, right of the unied satnrs conlerence on environment and
development, (rew York 1992 UM Dac CONE. L5266 e . 1.

25 Loochubwn & e v Erecone JPOUR900 & MOW L R (P #2600 T0E,

Jn



2013 NNHRCT

in ‘issuz or guestion as to whether any act or pmission by
authotity or person or as 1o whether any law oF judicial decizion §
in conformity with the FODPSP set oul in Chapier U of
Constitution”. In Okagie v. Lagos Stare Government,” the plainaifs
application challenging a circular issued by the Lagos Staes
Government pueporting to abolish private schools in the State
around that the circular mivinged on the constiiutional rights of
Nigerians 1o receive and impart educauon puaranteed under Section
36 of the 1979 Constitution; was dismissed by the Court of Appead
hold that the directive principles of State Policy in Chapter 1T of the
Constitution i non-justiciable and must conform (0 and ruE
subsidiary to fundamental rights. The court held, in effect, that-an
individual could not rely on FODPSE to assert any legal right,

It is pertinent to note that the decision in Ckogie s case™ was
preatly influenced by an earlier Indian case of state of Madras v.
Champakam.® Incidentally, the Indian courts appeared to have
made 2 turnaround despile their initial hesitation. They have set a
new standard in the feld of envirommental litigation when the
gravity of environmentsl hazards become inureasingly perceptible,
in spite af the fact that India is seill = developing economy, India
courts felt the need for strict enforcement of environmental
legislation. By invoking the power under Articles 32 and 487 of
the Indian Constitation, the Indian Supreme Court disregarded the
wraditional concepts of locus standi to enieriain new genrc of
litigation and allowed private altorneys Lo institute actions o protect
deterioration, procesdsd on the pramise that a clean and wholesome

47, 19513 2 NCLR 337,

485 Fnprm.

49, (1931 3CR 252

50, Arcle 32 empuwers the Suprense Court w eaforce the nghts conterred under
the constitetion and o isewe dirsctons of orders, of writs, ncluding writs i
e nature of habess corpus, mandomus, prohibition, quo wemint and
certiorast for the enforcements of any rights comferred under the constitution.

51. Amicle 48 prowides: The state shall epdeavour o protect and improve the
environment and 1o safegeard the forest and wild life of the country.
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sent is 4 prerequisite to enjoying the right to life enshrined
tadian Constitution as a fundamental right of all persons. The
sewn in Rural Litipation and Entitlement Kendra v, State of
= pisred this trail. In that case, the petitioner, the Indian
= for Enviro-Legal Action hrought this action to stop and
<5y the pollution caused by several chemical industrial plants.

Sepreme Court ordered major part of the quarrying activities o

Thes, in MO, Mehta v. Union of fedia™ the petitioner, a legal
somer, filed a writ at the Supreme Court for the prevention of
capsed by the pollution of the River Ganga by the
sarse of effluents by tanneries and chemical indusiries on the
s of the river, at Kampur. The Supreme Court ordered its
w0 serve nofice of the sult on all industries concerned and,
hwearing hoth sides, ordered those tanneries not having pre-
went plants approved by the pollution control hoard to stop
discharge of trade effluents.
i= Philipping, the Supreme Court reached a similar decision in
Opasa v. Secretary of the Department of Environment and
Resources,™ and upheld section 16, Article Il of the 1987
sritution of Philippines, which recegnizes the right of people o
satanced and healthful ecology, the concept of generational
scide in criminal law, and the concept of man's inalienable right
weif preservation and sel-perpetustion embodied 1n natural law.

10061 ALE. 5. HOST. This was followed by the dession in M.C. Meha v
Lo wf Trdie (19ET) AIR 965 a case concermng the closure of a chiorine
stant at Dleum due to leaknpes of hazardous gas,

1957y ATR 1BD6, In Tndien counct! for Sevicae-legal Action v Llerone af
i, (1987} AR 1086 whers the sludge, a lethal wiste, fefi out in a villags
for years after the chemical indusiries wese chsed, caused beavy damage 1o
she snvironment. the supreme court osbered that remedial action be taken ond
compensuting be given fur the silent trapedies ling with the “Mehia
Absoluete Lisbility Principle’.

S IILLM. 173 (199,
i
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The Court alsa referred to section I3, Article 11 of the Philippine
Constitution, which obliges the state (o ‘protect and promote the
right to health of the people and instil health consciousness among
them’. Tt made ground-hreaking promouncements concerning  the
right to & clean cnvironment thus:

While the right to a balanced and healthful
ecology is @0 he found under the Declaration of
Principles and State Policies and not under the
Bill of Rights, it does not follow that it is less
important than anv of the civil and political
rights enumerated in the later., Such a right
belongs to a different category of rights
altpgether for it concerns nothing less than self-
preservation  and  self-perpetuation aptly  and
fittingly  stressed by the petitioners the
advancemnent of which mav even be said (o pre
date all governments and constimrions. As a
matter fact, these basic rights nesd not even be
in written Constitution for they are assumed to
exist from the inception of humankind. If they
are now explicitly mentioned in the fundamental
charter, it 15 because of the well founded fear of
ils framers thal wnless rights o a balanced and
healthtul ecolopy and to health are mandated as
srate policies by the Consttation iself, therehy
highlighting their continuing importance and
impesing upon the state a solemn obligation o
preserve the first and prowect and advance the
second, the day would not be oo far when all
else would be Tost not only for the present
gepcration, but also for those w  come,
generation which stand tw inherit nothing bt
parched carth incapable of sustaining life. The

K}
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right 0 a halanced and healthful ceology carries
with it the correlative duty (o refrain from
impairing the cnviTomment.

From the above amalysis, it is obvious that the decision in
Dhogie’s case™ should no longer been good law particularly as it
s 1o environmental protection and sustainable use of resources.
* afortunately, the Supreme Court in A.G. of Ondo Stare v, Altorney
Cemernl Federation’' maintained that the provisions of FODESF in
Chaeter 1T of our Consiiution remain noi-justiciable, They arc
swere declarations that lack the foree of law amd cannot be enforced
= jegal process except translate or elevated to the stats of law by
\esslation. This paper argues that Section 33(1) of the Constitution™
e Aricle 24(1) of the African Charter,™ emrenched right to clean
eronment it our statutes from which Nigerian lawvers can draw
sspiration to advance the right of citizens to cleaner environment.™

Although the interpretation of Article 24 of the African Charter
wee mot been called into guestion by Nigerian courts, if and when
e situation arises, the courts may be called upon to resolve one or
more questions to wit: (1) whether the provision of Article 24
wmposes any duty on the Statc w improve the ENVITOMINENT OF 8 meTe
seection o the State in the formulation of stawe's policy on
ervironment, or {2) whether the provision of Article 24 15 self-
esscutory 1o justify private action o compel the government 1o
seomale environmentally sound policics and by extension enforce
~ebiic vinlation of environmental law in cases of state’s inaction? In
- event of such a case arising. the court may take one of the two
sessible options, The first option is w hold that the environmental
—sht envisioned under Article 24 like those contained in the State
Derectives are hon-justiciable rights and  therefore, individuals

== nupiT
% See Amckaye 0.G. Ewviconmenral Law ad Practice in NMigeeia, (Lagos.
Unilap Press. 1994 at chapter 15,
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cannet compel the State o act or institute actions 1o challenge
infraction of public environmental wrongs. The second oplion is to
hold that the provision of Aricle 24 iy self-executory as it
vstablishes and guarantees environmental rights that are enforceable
by the courts withoul any cxecutive or legislative interveniions, ™

In the Social and Econcmic Rights Action Centre and the Centre
Eeonomic and Social Riphts v. Nigeria,™ where the applicant non-
governmental organizations (NGOs), filed a complaint against the
Government of Nigeria amd SPDC for violating the rights of Ogoni
penple at the African Commission on Human and Peoples’ Righis,
the interpretation of scction 24 of the Charter became imperative, A
major implication of these cases is that the right of the People™
clean covironment and general satisfactory environment favourahle
to their development engraved in Article 24 is judicially legitimized,
The people can invoke the provision of Article 24 o lrigper State
action in the formulation and implementation of sound nations]
cavironmental policies. Provisions of Articles 5 (3) and 34 (6} of
the Protocol establishing African Court of Hurnan and People Rights
(hereinaficr "African Court”) further strengthen this position,® The
Court guarantees direct access to individual and NGO litigants 1o
bring applications for enforcement of their rights where the
municipal cowts fail to effectively apply the provisions of the
Charter. Articles 5(3) and 34(6) of the Protocol confer direct access
0 individuals and relevant NGOS with observer status to instinte an
action for vielation of the Rights in the Charter: a fact openly

AT, el

SE Prleenth Annual Activity Report of the Africen Commission an Human and
peoples’ Right Z001-2002, avilable ot
<hllpifwww achprorsd | SthAannualReport AHG pdi= sccessad 20 Sepiember
2014,

3. Churchill R.R.. ‘Environmentol Rights in Treaties =, " in M. Arderson and
AE. Boyles fedsy, Humar Rights Approaches 1o Environmensal Presteriion
(Oford. 19960 174,

6. See Udombana N.I. Towird the African Court on Tlyman and Penples”
Rights: Batter Late Thun Never'. 3 FIFRDLS (20000 101-165.
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lodged by the Commission in The Social and  Economic

dction Centre and the Centre for Economic and Social Rights

Segeria ” The major defect of the Protocol is that atcess Lo courl

swswect 10 the discretion of the Court and Stale party w submit
oL

ENVIRONMENTAL JUSTICE AND CORPORATE
NTABILITY: GREEN LIGHT FOR MULTINATIONAL
HUMAN RIGHTS ABUSES.

e Domestic Front

Wesely elated to covironmental information s the issue of access
w emvironmental justice, In the absemce of a well-defined
smutional right to clean environment, a private lawsuit Lo bring
ot compliance with public environmental law is confronted with
e constrained by a number of difficultics,” First, the law has
ey designed environmental authorities of ageneies with the sole
gewcr 0 coforce  environmental Lo and standards.  The
swpeopriate authoritics in this casc are the Environmental Prowection
Asency, relevant Ministries and  Depariments of Government
swolved in environmental matters, Secondly. the power of private
Segants o vindicate environmental interests and to secure judicial
wevicw of government’s action in the implementation of domestic

8l Empl

&0 See Ognwewn T. I, “Wrecking the faw: How Asticle [ ol the Conatitution of
the United States Led to the Dissovery of o Law of Standing 1 Sue in
Migeria®, vol. XXV 02) Arooklyn J. for'd, 527 520 SHERN and accompanying
moslis fnoting the mcengruity amd confusion by Migerian courls in the
applicawn-af loeus standi rule in Nigeria): Cramton & Thves ‘Citizen Suil in
the Environmental Ficld. Peril or Promise’, 2 Ere. £ 407 (1972); F. Brown,
“The Inke of Privace Citizens in the Enforcement of Environmental Law' LA,
Cnmatola (ed. i, W. Fstey, ‘Public Mussance and Standing to e’ 10 dsgocde
Eail 4. 563 {1972} . K Bentil. ‘Environmental Suit Defore the Court - The
Prespects for Presare Groups', J. Pl & Ene'l £, 325 (19815 G.O. Dyisdo,
“The Locus Standi S+—Jrome in Nigeran Public Law’, 205} JU5 K [Eoog).
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environmental Taws 15 constrained by the ancient rule of locus
qandi” The wadilional courts, unirained in environmental affiirs.
are hesitant 1o respond to such individualy or NGOs for want of
‘persunal injury.’

If us eurlier argned, Article 24 1 recopnized as ¢reating
cqvironmental rights, going by the decisions in Sami Abacha v,
Fawehinmi™ and The Soctal and Economic Rights Action Cenlee ceadd
the Centre for Economic and Social Right v. Nigeria™ respectively,
it would oot e out of place 0 assert that the environmental right
enshrined in Article 24 of the African Charter in favour of
Nigerians is a justiciable legal right which upon intringement or
{hreat of infringement confers standing on the individuals or MNGOs
to protect it A contrary interpridation will produce absurdity as this
will he taptamount to recognition of a right without remedy. The
rule is whi fis, ibi remedium - (Where thete is a right, there 1s a
remedy ).

In Donglas v. Shell Petroleum Ligd®  plaintff's  achon
challenging defendant’s tailure to comply with the Environmental
Tmpact Assessment Decres of 1992, was dismissed for lack of locus
siandi gs plainift farled to prove that his persanal right was alfected
by the defendant’s failure to comply with the environmental law.

However, liberating locus sandi on environmental litigalion
with a view to promoting environmental justice is undoubtedly a
worthy objective, Such private cuits are crifical 10 ensuring optimal
enforcement of environmental stalutes and regulations, To make our
environment cleaner, healthier and cafer for all gencralions, OUT
environmental statules should be amended to encowrage private
actions to remedy public environmental wWrongs.

61 The term Clocus standi’ is oflen used interchanmeable wilh T such as
‘gtanding o swe” or "entitled W sue’.

Gh. Ul v, Obiekwe (1959] mow LR (pr 99) 560 Woriode v. Ceelil (1983} 5
g0 | at 24.23; Themas v. Qinfosoye (19863 1 MW LR ipt. 18] 69 at 682,
Laedejabi v. Shadips (19589} § LW LR (pt 99 599,

G5, Supra

GG, 119992 NW.LR. (pt. 591) 406

43




Envirarmental fusiice fa The Miger Delta And Corporare
Accorninbiling For Tors

This paper argues that Jocus standi should be accorded to group
o adviduals, communities and NGOs w0 bring class action to
e substantial compliance with public environmental law in
e of Smte's inaction or in cases of under-regulation by the
=k of environmental protection authority.” Judicial sutivism in
e comiext of environmental justice in Migeria will require the
= 1o liberally interpret the provisions of Article 24 of the
Sven Charler to empower individual citizens and NGOs 1o
Smilenge public environmental wrongs.

Two things America is known for—ils love of lawsuits and it
et in meddling in the affairs of other countries—led w & fusrm
o Leigation in which foreigners bring suits in U5, courts against
e forcigners, for human rights vielations in foreign countries.
e -0 Supreme Court ruling m Kisbel has finally pul an end to
oo Dmigation. Human tights groups complain that the decision
e that fureign governments and corporations will be able

wwiwe human rights with impunity, In more than 30 years of

Segstion involving hundreds of cases akin w Kiobel, hardly any
sy went to victims, The Supreme Court got rid of 4 popular but
reorkable idea that U.S, courts can be vsed to police behaviouwr
smeened the world.

Db Iniernational Arena and the Sword of Kiobel

W 2002, Esther Kiobel, a U5, tesident and the wife of deceased
“ Barinem Kiobel, filed a lawsuit, Kiobel v. Royel Dufch
Serolewm™ along  with other Ogoni asylees  against  Shell
wsoration. Her lawsuit was filed under the Alien Tort Statute
ATS), a 200-year-old law that has been interpreted by the Supreme

W B v Inspectorate of Poliution & Aror, ex parte Greenpeate Lid (No. 2)
(1994) 4 All ER. 329 {lexus sandi  was granted o the apphoant, an
mternational NGOs, w0 swop the testing of nuclear and radioactive waste in
K.,

s,
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Court w allow federal lawsuits fou madern-day  epregious
international law violstions. The Ogoni plaintifts allege that Shell
planned. conspired. and facilitated the Nigerian government's
extrajudicial executions, crimes apains! humanity, amd (orture
against the Ogoni people. Shell argues that corporalions cannot be
sued under the ATS. In Kiobel v. Roval Puich Petroleum Co., the
Second Circuit hecame the first court of appeals o substantively
analyze whether the ATS imposes corporae liability, ™

Amicus briefs in support of the litigants were filed on both
sides, The LS. government, Joseph Stiglitz. international law and
legal history scholars, and human rights advocates {including the
LN, High Commissioner for Human Rights) wrote in favour of the
Ogoni plaintifTs, Shell's position was supported by another group of
internationsl law schalars, several loreign governments, and a
dozen of the world's largest multinational corporations,

The Kiobel action, like other ATS cases over the past 17 years,
sought to litigate notorious injustices. Many of the defendunts have
been involved in extractive intustries such as ExxonMobil in
Indonesia, Occidental in Colombia, Talisman in Sudan, Shell in
Wigeria, Unocal in Burma, and Rio Tino in Papua New Guinea.™
Other ATS suits have alleged that Phizer conducted medicsl
experiments on Nigerian children without consent, and that Nestle
used child labpur to work cocoa planations in the Ivory Coast.”
Lven al-Cuaeda, has been sued under the ATS. " ‘The cases illustrate

0% 621 F3d 111131 45024 Cir. 20000,

T Mt noGs

Al Rl e 9.

#2, Iare Temorist Attacks on September L1, 2000, 349 F. Supp. 2d 763, 784 n.16,
T35 019 26 (A DMLY, 2005) (allowing ATS claims o oo against al
Qaeda and two alleged “frongs’ for thar “oreanization’). Ses aleo Saleh v T
Corg, SO F.3d 1 (D0, O 20090 Tuli Schwartz, Saieh v Tian Cenrparaiion:
The Alien Tort Claims Act: Muore Bork Than Bite? Procedural Limitations and
the Future of ATCA Lifigntfon against Corporate Contracters. 37 RUTGERS
LA 80T (2006 see alvwo Al Shimari v. CACT Pramivr Teeh,, foe, 6357 T
Supp. 2d 700 E.DL Vi, 2008k,
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semsicant goal of ATS plamtiffs: (v expose human rights violations
= wying them in the court of public opinion. Thus, when in 2010
kel wus dismissed agamst Shell, the divided Second Circuit
el made headlines. and the sweep of the ruling gaincd immediate
smemtion, It was the first appellate™ decision 1o hold that the ATS
wseld not be vsed against corporations,”

The position taken by the majority appeared to pain steady
g in lower courls simce the decision was issued 1 September
2000 "An Indiana district court, for cxample, dismissed an ATS
cwsm against a4 corporation, solely on the persvasiveness of
Eobel 7 One week later, the same court disposedd of 3 similar case,
= time on the merits rather than for want of jurisdiction.™ Within
S Second Chrcuit, one post-Riabe! dismissal did nod even generate
& wTitien opinion. ™

The majority decizsion has a long reach: Kiofel does nor merely
sand for the principle thal corporations cannot be sued on a tort
Seory of aiding and zhetting. Rather, it finds that corporate entities

fob Yam Yoris and Pawicia Horeade, Sigerio Toctre Cose Decision Erampis

Companies fram 08 Alien Tort Lew (Sep 17, 20000 aveilahle o

<hig o wwew bloomberg condnew g 20 00-09- 17 u-g-corporations-arcn-i-

subiect-to-nhienton- low-oppenl-court-rules himl, > socessed 20 Sepiember

201

£ A dister courd in Calitornia reached this same convlusion one week belore

the Kiolel deciseon was filed. See Do v Newle, 84, TARFE. Supp. 24 1057,

LI32-as o Cal. AR 1 b '|'|r:||::li|:_:|:' of fomeed child labour incocoa Helids

i Mali was not a2tionable because of defendant s corporate nature}.

Fiabe! v Weaee Iteh-Perrodeom o, 821 F3d L1 ES] e # 72 i "'_'{.IH_I:I

(Leval ], concurring),

T Ep, Vieraws B Ly 0 G, Mo, ORA5 T WIL ARSETST (510 Indd, Sept.
3, 20000, Masiagfn v Clevron Coep, 730 FoSupp. 24 207 (5. DUNY . 20004
Flomeo v, Firesrane Notwrg! Rubber Co.,. 744 F, Supp. 2d BLO 050, Ind,
20140,

T Wiens, 2010WL 31893791 a1 2

Floma, 744 F. Supp. 2 817

Muasrafe, 739 F. Supp. 2d at 2055301 (noting that ATS claims were dismissad

in open wourt],

E
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tannot violste customary inlernational law becayse they uare na
subject to it. The majority’s discourse on subjects of internations
law indicates a narrower definition of the word ‘violation®. &
violation is not merely breaking a rule, Bather, # person or chtity &
only subject 1o a rule if he can reasonably expect sanctions fis
noncompliance.

What the decision means s that corporations  have n
obligations under international law and are not subject to that law
The majoricy opinion is alse an exercise in legal formalism in that it
avoids and even admonishes policy considerations that might favous
the plaintiffs. For the majority, swict adherence to eslablished
principles of customary international law is an end in iself. There s
na discossion of the evils addressed by the modern line of Alien
Tort Statute jurisprudence.

Contrary 1o the majority opinion in Kiobel, the ATS does ol
require the court to look to internativnal law o determinc ils
jurisdiclion over ATS claims against a particular class of defendant,
such as corporations.

The first step  of  satory  consiruction amalysis  1s
uncontroversial: the plain language of the statute does oot esclude
any defendant. Secondly, the legislative history  indicates no
Congressional intent o exclude corparate defendants, and the words
would not have been understood o exclude such defendants at the
time of is ensctment Finally, another federal stamute docs
Enumetate exclusions for foreign sovercigns from ATS claims.
These well-sertled cxclusions shoukl inform the more nchulius
status of corporate defendants.

CONCLUSLON

This paper discussed the nexus between human rights and
environmental protection from the legal perapective. It examined the
question of corporate liability for torts under the international Law
regime and the sweeping effect of the TS supreme Courl decision
in Kigbel. It contends that the Nigerian people have some measures
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w emvironmental rights under the Nigeria law but the reslization of
W= rights is constrained by ahsent of legally entorceable
sescsdural Tights o prosecule environmental crimes. The situation
» worsened by the reluctance of the court to expand the frontier 0F
e w0 accommadate collective actions by NGOSs and community to
meesecuie offenders.

The paper also calls for amendment of environmenial statuies
e liberal interpretation of Constitutional provisions to empower
swidusl citizens 1 prosecute  public  violation of  public
eronmental law. The Indian liberal approach in interpreting
epslations and  constitutional provisions aim at proteciing  the
e ronment should be emulated.

The Kipbel majority misinterpreted the Alien Tort Slatute. An
TS claim need not “arise under” international law or federal law.
%y the terms of the statute, an action may be heard when an alien
sl claims an injury caused by a jus eogens violation and
sammittcd by a defendant who is subject to personal jurisdiction in
+ U S court. In 1991, Congress reauthorized the ATS by upholding
eernational human rights taw, The modern Congress intended the
415 w provide a unique and powerful means of vindicating human
sehis abuses thal occurred gverseas.

Though Congress understood that the application of the ATS to
w5 purpose might cause some friction in 1.8, foreign relations but
setieved that such tension was ‘a small price o pay’ for justice of
s magnitude.  Furthermore, since corporations  can be ATS
stsintiffs, they canmot effectively argue that they should be barred
wom heing ATS defendants. Neither the ATS, Sova, nor any other
Sederal law Crequires’ that international law extend lishiliy 1o 3
serporate entity before (he ATS will do so.

The ATS does oot incorporate, as the majority claims, the
sersonal jurisdiction of internationa] uribunals inta the subject-maller
sisdiction requirements of the ATS, What's morc, the majority's
—=sglt, as a matter of policy, allows potential tortfeasors o escape
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liability simply beeavse the wrongs were comumitted under the
auspices nf a rransnational corporation. 0 would be preferable for
potential tortfeasors to escspe lability because a trier of fact finds
that they were not respansible for the alleged torts.

Even if the majority 1% correct in assuming that the stlence of
the ATS regarding defendants indicates a gap to he filled by
international law principles, the majorily wds wrong o conclude
that intcrnational law has never extended liability to 2 corporation.
Even il the majority is correct that these precedents do not establish
a  umiversally  recognized  Custom  subjectmg  transnational
corporations o human rights principles today, this paper submits
that from the very nature of law as a dynamic (ools for social
cnginecring. the law must move with development and break new
grounds if that is whart 15 nesded to savage mankind from the
destructive effect of environmental degradation and pellution. To
uphold Kiobel iz w pive a gratuitous licence to transnational
corporation (o operate unchecked and hold out their heads high as
heen above the law for the simple reason that they are international
corporations. 17 corporation had heen held 1o have a voice deserving
to be heard 1o enrich pelitical debate, then as 4 matter of logic and
policy, corporations must he held Hable for wrts committad by them
whether locally or international, To hold as the majority decision
did #s 1o cage environmental justice to the locality of domestic
remedics on the one haml, while these ransnational corporate hide
under the toga multinational to carry ocut their criminal acts of
environmenlal degradarion and pollution. If this continoes, then the
people of the Niger Delta soomer than fater, would be extinet from
the surface of the earth.

In Kipbe! the Second Circwit overrules numerows  prior
decisions and contradicts sister circuits, finding that corporate
liability in imfermational law i2 nol a sufficiently specific norm to
support a finding of ligbility under the Alien Tort Statute. That
decision is clearly evroneous. Kiobel violales the general principle
of legality, immunizing corporate conduct from liability even in
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==ses where Stales would be liable for violating jus cogens norms
&l thus also violates the principle of sovercign equality of Stales
See to principles of comity and the tes judicatz effect of the
decision. Kiobel is also abnegation by the United Stares of 1.5
sbligations under imernational law. While no state is obliged o
semedy Jus cogens violations, each state is obliged w respect them,
Secause Kiopel reflects a deep and significant split at the cireuit
courts, because 11 concerns LS. imternational lewsl oblipations.
Secanse the stakes, in human aml financial terms are high, because
® was 5o obviously wrongly decided. the split that Kiotel represents
Sas rcached the 1.5, Supreme Court. Thus this Paper explains
precisely why the cowrt's decision in Kivbe! misapprehends the
structure and sources of international lzw and consequently reaches
e wrone resull for the wrong reasons.

In my view the court in Kighel erred in ascribing a general
principle of non-imputation of any liability to corporations onder
mternational law from the fact of aon-imputation of criminal
hability to corporations in domestic law of jurisdictions following
the German mexdel of civil law, The courl in Kiobe! erroneausly
decided that the law of nations indicates only customary
mternational law, But the Kiobe! cowrt's willul blindness 1o
international treaty law (jus inter gentes) iy contrary to the black
fetter law of the Alien Tort Statwe (ATS) itself, The Act provides
that the disirict courts shall have original jurisdiction of any civil
action by an alien for 4 tort only, committed in violation of the law
of nations {i.e. jus gentium} or & treaty of the Tnited States (i.e jus
mter genres). The ATS is tort law: criminal liability is ireelevant to
it. However, even il criminal law were relevant, numerous treaties,
many of which the United Siates has signed, impose civil or
criminal liahality an COTPOTE 0N,

After ignoring the black leuer of the ATS and excising U.5.
ITrcaties as a basis for liability under the ATS, the court in Kfope!
determined that customary public international law does no IMpPose
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criminal lahility on corporations and that as a consegquence the ATS
could mot impose civil Tiability on corporations. This Paper finds
that hath corporate civil and crimimal lability 2re consistent with
international  law,  Furthermors, the common law revog nizes
corporate criminal liahility; thus the extraterritorial application of
common law subjects foreign corporations o criminal liability
which constilutes @ state practice al imposing corporate criminal
lability internationally. The existence of this slate practice shows
{hat therc is no international customAry jaw against imposing
criminal liability on CoOrporations. Having decided an irrelevancy
{the issue 15 civil, nok criminal Bahility) wrongly (international law
can. and does, impose and permit imposition of punitive and not
merely restituiionary sanetions OO corporations), the Kiphel court
reached the ghsurd result that public international jaw does not
impose  civil liabilicy on corporations, whetn in facl corporaie
liability is @ universal state practice. The Kichel court reached this
clearly erromeous resull because individual rights amd duties of
physical persoms are recognized only exceptionally in public
imternational law, As a gencral mule, states are the sple addressees of
international law, though there arc exceptions, notahly jus coRens
and certain treaties which are intended to have direct effect, such as
sel{—executing treaties. The ATS pives effect both to cusiomary
igternational  law and  treaty  law. International  treaty  faw
uneguivocally imposes civil liabilities and cven permits imposition
of criminal Habilities on corporations. The decision of the court in
Kigbel that the law of nations does 1t impose civil lability on
corporations is a reversible error.

Aguinst the background of the unwillingness of the Courts in
farcign  jurisdiction to gxiend corpurate lighility bevomd their
national jurisdictions, the Paper call for a legislative rethink w make
provision for the crimninal liability of corporations which results in
death and injuries arising from exploration activities of these
companies. Such company could be prosecuted and held accountable
a5 it is obtainable in developed nations such as the United Kingdom.
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ihe government on s part must he proactive to end a pattern that
devalues human lives by irresponsible organisations. Such a law
will send & strong message to the corporaste world that there is
‘eriminal responsibility” for criminal acts of misconduct,

The paper reasons that the remedy for these claims lies in local
mrsprudence.  Establishing a legal and regulatory  framework
sequiring the regulation of corporations rather thanm states or
mdividuals, 1s necessary 1o address the nature of corporations as
sctors in the human rights ficld.

In a nutshell, the draft Petroleum Industry Bill (PIR) before the
National Assembly contains provisions that will address allegations
raiscd in Kiobel. Conscquently, a speedy passage of the PIB
secomes absolulely necessary.

Clause 198 - 298 of the draft PIB provides for environmental
protection in the Nigerian petrolenm industry. These provisions
cover motley of assorment of global petroleum indusiry good
practices including; protection of health, safety, environmental
guality management, gas flaring penaltics, financial contributions
for remediation of environmental damages, pipeline  safety,
shandonment, decommissioning and disposal,

Specifically, section 198(1) provides that in the course of
upsiream operations, no person shall injure or destroy a tree which
s of commercial value, or the object of veneration to the people
resident in the arca of the lease or license. If they do so (2) they are
required 1o pay fair compensation o those directly affected .

Furthermore, Section 118 proposes the establishment of the
Perroleum Host Community Fund - requiring a detailed and
mansparent financial distribution  system o ensure that host
communities benefic directly from pefroleum activities. It provides
for direct financial transfer of 10% net profit - adjusted profit less
Nigerian hydrocarbon tax and company income tax, derived from
upstream petroleym operations in onshore arcas and shallow waters
areas (o the community and littoral states.
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Fven without the salutary lessomns of several industry reforms,
it is self-evident that the PIB however detailed, well intentioned or
etructured canmot effectively address the issues raised in Kiobef
unless implemented  fairly, transparently, amd i the national
inwerest.

The National Assembly should amend Clause 118 to ensurc
that thel0% of ml profits should include robust safeguards to ensure
that all members of the community bepefit, It will be readily
apparcni from the foregoing discussions that with the passage of the
PR, the need for the ATCA in the Nigerian comtext will become
LANECEsSSary.

It is worrisome that prohibiting ATS claims that do not Loucs
and concern the United States will be a devastaring blow w© the
human rights movement. Other multinationals with litigation
pending will be eveing this optimistically, not the least Ezxxon Mobil
Corporation for its actions in Indonesia. Exxon is being sued by 13
Indonesian villagers for the death amd torture of people in Aceh
province between 1999 and 2001, The plaintiffs claim that Exxon
hired Indonesian soldiers who had committed past abuses to puard
their natural gas facility. In July 2011, 2 LS federal appeals court
ruled that the case could go forward and has placed Exxon's request
o review this decision on hold while the Nigeria-Kiobel case Was
still being heard, For now, it rermains unclear what the implications
of the Shell ruling will be for the Exxon-lndonesia case.

I note that while international criminal tribunals were created
w aldress many of the above mentioned  issues,  criminal
prosecutions in international tribunals arc infrogquent. slow, and
incfficient. The International Criminal Court has tried and convicted
only few cases in 1ts existence. 1f the United States, which is at the
vanguard of foreign human rights stops allowing these claims, there
will be no ather countries who will want w0 step in and fill that woid.

The big picture in the human rights movement is, after all,
about small groups of individuals. It is people like those in
Ogoniland, and minorities groups in general, who are most in need
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m mstrument to seck justice, Even if we achieve improvements
“» wman rights in the long run without the ATS, the Ogoni people
e 2= still without their homes, famibies, amd liveliboods, The
“wemmn rights movement, at its core, is meant to stop the abuses of
e w50 we must not forget about the few by proclaiming that
e of the only avenues of recourse available to them (the ATS) 13
wenomt greal value, The Kiobel decision closed the shop for foreign
sweniffs suing forcign defendants for alleged torts commitied
wwesd. Ubi jus ibi remedizm, so the law savs but with Kiobel, the
sseer submits that environmental wrongs may forever remain

wesont remedics while perpetrators smile to the banks with their
Sweign corroborators.
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KILLING THE GOOSE THAT LAYS THE GOLDEN EGGS:
KIOBEL AND CORPORATE ACCOUNTABILITY FOR
TORTS: WHITHER THE SEARCH FOR
ENYIRONMENTAL JUSTICE?

By
RUFUS AKPOFURERE MMADL*

ABSTRACT
God hizs been blung i Blessing the peaple of the Niger Delta - arable
sarmlands, oif deposics, fishing lakes, aestielic environment ard the v
goes on. (il deposits have witracied inpernatienal oil compantes fo
extract and explore ofl in e areas as far back as 1956, Ordinarily this
should be a blessing but the reality today is thay Nigeria’s all wealth fad
rurned somewhar a course 1o the Niger Delta peaple. The environmient is
destroved and the peaple die in score from poliigion and oil explorafion
related disemses. The focuy therefore of this article is the concepi of
corporate accorniability for fortueus acty and it5 underpinming i he
search for envirenmental justice in Migeria. The article faulis the recent
judgtnent of the United Stares Supreme Cowrt in Kiobel vs. Ryt Dutch
Perroleun Co. et al, No, 06- 4800, 2000 U5, App (Kiobel), The Cowrt's
pronouncement that corporatiions canial be held liable for egregious
abtses nwnder internationad few is nar only alien t (i3 past decisions, but
alse @ mockery of the global war against environmental wjustice. The
article warns thet Kiobel conld foster siwations in wikich corporalion
cotild beciome imnne from Habilice for humen vights viatationy o ifie
flimsiest excuse dud ihey arve foreigh compantey.  Kiobel might
incentivise slates o abdicate power 1o corpordte actors, which would
shen e e corporate form as a shield fron civil abiliy and a means of
protecting flice profits. The article advised that Kiobel must be refected
if the global campaign for susiainable emvirornent is to be achieved. The
article emploved expository and analytical methodologies i the discus,

¢ o Akpafurere Mmady, LLB, B, 1EM, Law lecuarer. Collepge of Low, Devan State Tnlversiy
e - Migeria.
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INTRODUCTION

From Claoibir m present day Bayelsa State 1o Ogoni in Rivers State,
fjesse in Delta Stace 1o the crecks of the llaje Communities of Ondo
atate; the story s the same - oil spill, environmental pollution and
degradation,  destruction  of  landscape,  unemplovment, socio-
eciionmic-political  mstabilily, endemic cormaption and  pervasive
poverty ravage the mbabitanes of these communitics. Their sin - il
is discovered in their land in commercial quanticy! The Environment
5 destroyed and the future 15 blezk. Life remains one long unbroken
chain of wants snd pain reducing ihe inhabitants of the oil-
producing comenunities to destitete in their own lands by the
eollaboration of oil companics and oliparchic few in corridor of
power. Legal suits are struck ouwl al the flimsicst technicality thus
dampening ke peoples” believe that the judiciary is the last hope of
the common man. Te the Kiobels and Ken Saro-Wiwas of this
world, the maxin i fus ibi remedipm with its auditory nicety
retiaing an emply expression branded about in lawyers' dictionary.

AL the domestic as well as |he international levels, victims of
humman rights violation arising from tortuous acts of oil corporations
are contronted with many difficulties in their search for justice,
lasues such as Jocus sionmdy and jurisdiction on the one side, and
poverty on the other had paintully heen exploiled to deny victims of
enviranimental polletions jusiice,

In many countrics. cspecially those with weak and non-
independent justice systems aml whers the government is either the
violator or is complicit m human rights violations commitiesd by
corporations, the only remedy and the only Jeterrent is the risk of
being held accountable in another country. ‘The practice is consistent
wilh a clear trend in imernational law that net only establishes a
baseline of universal lwman rights, but also recognizes that there
are no Tights without a remedy and that human rights violators may
not hide behind the cleak of sovereigniy,

Bul in the Umied Swates today, all that appear 1o have been
swept away by the Supreme Court majorily decision in Kiobel 1.
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Bal Dutch Petrolewm Co,’ (Kiobel). In that case. the U5
Sepveme Court dismissed an Alien Tort Statute’ (ATS) case against
Sl and its Nigerian subsidiary in September 17, 2010 for lack of
sebsect matter jurisdiction which decision has altracted seathing
recrems from lepal scholars and environmental activises.! The
—wrt held that corporations are not proper deferclants under the

|#

Wikl v, Roval Durcle Petrolewm Co. e al., No., 06- 4800, 2010 U.S. A
LEXIS 19982, ar | (2d Cir. Sept. 17, 20100, Nigerian plaintilfs filed Kisbel in
2002, alleging that Koyal Dutch Petroleurn Company and Shell Transport and
Trading Company, through a subsidiary, collaborated  with the Migerion
sovernment to pommit human rights violitions 1w suppeess lawlul paobests
seainst vil exploration in the Clooni region of the Miger Delia Tn 20053, the
district court granted in part and demsed in part the defendants” mution o
dismiss the suit. In particular, the district courl granted the mebom 2 dismiss
for the claims of ading and abetting extrajudicial killing, forved exle.
property destruction. ond violatinns of the rights 1o life, literty. security, and
meociation, holding that customary international Taw did not deline these
violations with the specificity required by Soss v, Alwerez-Machinin, 342 U5,
B9 2004}

The Alien Ton Stawce reads: “The district cowts shall have original
usisdiction of any civil setion by an alkn for a tort only, commities in
vilation of the law of notions or & teaty of the Uned States” - 28 T05.C
51350 (20100, The Alien Tore Statute is a well knevwn wel that grants 1.5,
federal counts jurisdiction ower civil suits brought by abiens for tons
commutted in violation of international ke, The stajute has heen used Tor the
sast three decades 1o hold perpetratoes of human nights abuses accnuncale in
L5 courls.

Ho. Virginin Harper., ‘Theuries of Cospemine Groups: Corpurate Identity
Becomecived,” Seron Mall Law Review: Vol 42 [asue 3 (20827; pvailable at
<hirpiflerepository Lpw shuedutshlcfvol 8230 = accessed M April 2072
See alen Erin Foley Smith; “Right w Remedies andd the Inconvemense of
Farum Non Convenience: Cipening US, Cours to Victims of Cospurale
Hurman Riphts Abuses’. 146 Cofionbic foxrial of Law it Bopiod Penbleims’,
£4:145; Angela Walker, “The Hidden Fluw in Kiobel Lincler the Alien Torl
Saiute: The meny rea Standard for Corpocate Aiding and  Abetting is
Knowledge', Norfwesiers Jourmal of inernartonal [l Righrs 2 0 LL)
wol: 10:2; Tyber Giannini und Swsan Farbstein; ‘Corposate Accountability in
Canflict Zones: How Kisbel Undermines the Nuremberg Legacy and Modem
Human Rights', Hanard fnternational Law Jonrdal, Omline Volume 52
Artiche Series 2010,
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Alien Tort Stature.’ Tt noted that customary international law defines
those who are subject to human rights torms and establishes who
can be liable for violating those norms and that since no corporation
has ever been lable for human rights torts in an international
tribunal, the corporate defendants in Kiobe! could not have
committed a “violation'. Kiobel held that corporations are immune
from tort liahility for violadons of the law of nations such as
torture, extrajudicial executions or genocide.

This decision so severely limited a law that has for decades
been a beacon of hope for victims of gross human rights vielations.
The Umitad States has been a leader in the fighe against impunity,
but this decision cuts a hole into the web of accountability, Human
rights abusers may be rejoicing today, but this is a major setback for
their victims who often look to the United States Tor justice when all
else fails. Now what will they Jdo? What impact docs Eiobel have in
the search for environmental justice in Nigeria’s Niger Delta
Region” What hope have victims of environmental degradations
against ml multinational for torts committed by them” What is the
nexus between corporate political spesches granied] corporations in
Citizens United” and the concept of corporate liabilitv? To what
extend can the global war apainst environmental degradation be
fought and possibly he won when the indexes of achieving justice
are daily being caped in web of technicalities?

Lo |

GEEFAA LLL, P20002cd Chir, 2000,

See Cirizens Deired v Federal Elecrian Comoedvsion, Ne, 08-208 Oinsens
Lligired held than che |'|-i|:l.;.||'|1:1:|11 ::ilrﬂrlilil_l'n Ralorm Aot of 2007 violaled the
First Amendment, which declores that Congress shall make oo law infringing
the fr=cdom of .ip:t\_"h. 1 hey apresd that Ther decizion was comirary Ao
the Austin ve. Michiean Chawmber of Commerce precedent, a 1990 docision
that Uphlﬂd restricticons o6 corparale spencding i suEpporl T oppose |'_||_|||11|.:.1|
canchichies, and the MeCamrell vi Federal Eleetion Coriutiislon precedent, a
ZH13 deeision that 'Llphtl.d the [LHE of tha Eiil:lurhmm a mpuigr: Fefiorm Act of
HWZ. They therelore overruled those decisions as well a5 repealing a century
af Americen history ard tradition.
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Mo doubt God saw that all that was created was brautiful and he
mve man dominion over cvery other creature including  his
vironment. But today, what an ironical world we live in! Man's
shamanity ta man in the name of industrialization! How can a man
se free anil happy when his envirunment is ahused and degraded?
®hen the quality of air he breathes is fouled and unhealthy. The
wwer he drinks is impure and contaminated by chemical, toxic and
sazardous substances? The food he cals is contaminated with toxic,
serardous and carcinogenic substances? Above all, he is daily
—emfronted with the threat of environmentally-related  diseascs
sarscierized by dengue fover, hird flu, SARS, HIV/AID, malaria,
gmong other things. This is the picture of the world in which
wemenkind by his own activities has undertaken a voyage of self-
gerruction in the guise of development.”

Besearch has shown that the Niger Delta of Nigeria is one of
s world's mast sensitive cevlogical areas.* It is one of the world’s
wrgest wetlands, the largest in Africa, It encompasses 20,000
sguare kilometres.”

Crude oil was first discovered in commercial quantity in 1956
= Nigeria at Oloibiri in the River State and the first export made in
258 " There has been no looking back since then. In fact, for
z Je, Nigeria had u production figure of 2.04 million barrels per
Ay 11

By its admission, Shell produces 50 percent of Migeria’s il
satput, Tecords an average of 221 spillages a year.” Most of the

See the Huby Bible, Cretesis Chagics 1 wverse 31

Amukaye G, Environmensal Law wd Prociie o Wigerio [Lagos, Unilag

Press, 2004 ) Chapter 13 at p. 661,

i ibid

¢ Sop Hwman Riphts Watch, Tie FPrice af O (Mew York: Human Kagzhis
Wich, 1OU9Y, g 33

W Ses Ohsa MM, Miveria Petroteam Laow ad Prectiee (Ibadan: Foumain
Bawoks Lid., 19871, g2

‘0 See The Guardian, February 19, 199, p. L

+  Amokaye O, G, supra n. 7.
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spillages arose from aging and ohsolele facilities, malfunctioning
equipment anl poor pperational standards.

Part 2 of this paper examines the degradations and impact of
exploration activitics in the Niger Delta Region of Nigeria. From
Ogoni in Rivers State to River Ethiope in Sapele of Dela State, the
story is the same — massive destruction and degradation of the
eriviromment sometimes leading o loss of lives including aquatics
lives and wild Ilives. Part 3 takes 2 look at human rights that benefits
sustainable environment and attempls & chronicle of the search for
environmental justice. Part 4 examines the international dimension
to the search for environmental justice in Migeria focusing on the
effect of the recent US decision in Kipbel. The paper attempls @
critic of the ratio decidendi of the Kiobel's case anel questions the
correctness of the judgment. In Part 5. the article is concluded and
recommendations made,

DEGRADATIONS AND IMPACT OF EXPLORATION
ACTIVITIES IN THE NIGER DELTA.

Spillage pollutes the surrounding crecks and mangrove forests
killing aguatic life, plants and animals. The industry’s total annual
spillage is estimated by the World Bank to release 2,300 cubic
meters of pil into the environment every year.” Mangrove forest is
particularly vulnerable to oil spalls. There, the soil spaks up ihe oil
and releases it every Tainy seasomn.

Surveys are usually done W0 determine the availability and
location of oil deposits. The thick mangrove forest has to be cut
open w lay seismic lines. Holes are drilled at points where the lines
meet and dynamites are put intw these holes, These are exploded at
the same time. With the destruction of vegetation and the resulant
loose soil, erosion sets in due 10 denudation,"

|3, Shell, again by its own admission, has nol cut 1201000 kiomerres of tracks 1n
the Delia 10 the Lost 40 yvears.
14, Sec Roy Onyegu, Legsl Framework for the Protection of Oil Producing
Communities in Nigeria', 2:2 Livieg 1,7 i April - June 1998}
fifl
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The covironment is also degraded by the discharging of oil-
comtaminated water into inland and coastal waters, For MNigeria's
sme millivn barrels of oil per day, two million harrels of
semtaminated water are discharged into the environment." The pas
= also flared which adversely affects flora and fauna sround the
see. This depletes the ozone laver which protects the earth’s surface
#om the sun’s radiation, '

According to Uchegbu:

Oil pollution has a deleteriows effect on human
brings and maring lifc. It constitutes a hazard o
organisms. As the oil producing  stales are
usually reverine, oil spills contaminate their
water which is their main source of survival and
makes unfertile the livtle land they have.”

This paper finds that oil exploration has besn a curse on the
Miger Delta region. The lots of the people of this area have not
mproved notwithstanding the several billions of dollars generated
from oil exploration. There are no good roads, no good drinking
water, and no health and social facilities. The injustice i being
mderlined by the huge profits exiracted from their land by the
mternational oil prospectors. The prospectors around live in
‘paradise’, complete with all sophisticated modern day facilities,
while the host communitics cannot boast of even a basic need like
dectricity. The oil bearing areas are merely beast of hurdens with
Seir farms and fishing grounds damaged, Thev scem marked ot
for extinction. Today's situation in the Niger Delta is comparable to

Armokaye 0.0, mepran, 7,

See Maoffar Ekoriko, "More Evidence of Oil Devastation” 25 Africa Today 30
{Hept, iOct, L9960,

Ucheghy A, ‘Legal Framework for 20l Spill and Clean-Up Linkility and
Compensation in Migeria', in Tl Perredesor Indhesrry and the Nigerian
Enviromnent (Procecdings of the 1983 Internotbonal Seminar, WNFC, Lagos,
[0&4), p. 33

o
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the then apartheid South Africa or the cthnic cleansing going os
the former Yugoslavia. This comparison is not far from reality,
their resulis are similar.

A feature of multinational corporztions is their double sta
Ome standard is to concentrate on productive investments in
countries of origin while the other is to invest mainly in exira
ndustries in the developing countries. They ship their profits a
o their respective countries. This practice cast doubts on
uselulness of multinational corporations in developing countrics,™

A recurring pattern of environmental abuses that sparks humas
rights abuse is one in which outside interest, generally multinations
corporalions, are cxploiting mineral resources, timber amd othes
natural resources, in the developing countrics. Repression ol locs
communities including indigenous people appears 1o be the mos
convenient way to pursue ‘development’ in fronticr lands. Thas
contrasts with what obiains in their home countries. A well-knows
example i85 Ken-Saro Wiwa who was hung by late General Sam
Abacha’s government in 1996 along with several other activists, for
raising environmental concerns about oil exploration by Shell
Peiroleum Development Company in their native Ogoni land.

Thus at the commumty level, the companies are faced with
increasing protests directed at oil company activities and the lack of
development in the delta. These have included incidents of hostage
taking, closures of flow stations, sabotage, and intimidation of sl
The Niger Dela has for some years been the site of major
confrontation hetween the people who live there and the Nigerian
government security forces, resulting in exira-judicial cxecutions,
arbitrary detentions, and draconian restrictions on the rights o
freedom of expression, association, and assembly. '

In addition, environmental degradation often implicates the
peoples” right (o property. Indigenous people are particularly

18, SHee Arthur A Bwankwo, Co Migerin Survieg ? {Enugu: Fourth Dimeazion
Publishers, 1981} p.5.
19, Human Bights Watch, "The Prece of Chl', [Mew York: Human Watch, 1909,
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salmerable to environmental threas as they are ofien compleecly
Sevendent on their immediate environment [or survival, T the
swimional people, environment and more particularly land, is the
sence of human-seli-definition, ceonomic and coltural survival,
esruction of which is considered a threat to the society.™ They 1l
e land for farming; depend on the water bodies for waler and tish,
ot the air for survival, For them, the environment amd (he
—emstituent clements are not merely a possession and a means of
seaduction, but an intrinsic part of thelr social, economic, political
st spiritual survival, Land as a species of the environment i,
Sesefore, not to be abused or degraded, but a material element to
e cherished, preserved and enjoyed by present and future

Fr.n]nn.

BEIMAN RIGHTS AND THE SEARCH FOR
ENVIRONMENTAL JUSTICE.

Eavronmental Rights under International Treaties

Sogeria s a signatory 1o several inlernational human rights
ecruments simed at promoting fundamental human rights and
wewrmg quality life including healthy environment for the Nigerian
‘seople ¥ Epvironmental rights, as reasoned by the liberal human
=i scholars cun he derived frum the following nights: the right to
5= = the freedom from interference with a person’s privacy,

W Eliss once remarked tha the relation between growp and the lond they held 15
prvariably comples since the rights of individuals and the group with respec
w0 the sime picce of fond allen co-exis within the same social conlesl See, T,
0 Flias, Nigerinn Land Law, (Sweet and Maxwell, Lomdon dth edn, 13711 p.
s}

ternationn] Covenant on Civil and Political Rights (hereinaftcs referred to ax
ke HOCPR' and Intermational Covenant on Feomomic, Social, and Cultral
Rizhus (hereinafier referred to as ICESCRY) adopted by the CGenernl
mssembly Resalution 2200 A (XX) of 16 December 1906, Nigeria hus alan
ratified aied domesticnied e African Charter on Human anst Penpies’ Rights,

Article &, LOCTR.

e
—
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family, home o corresporddence,” the right of every one to an
adequate standard of Tiving for himself and his family,” the right of
every one to the enjoymen of the highest attainable standards of
physical and memal health.™ They cxpanded and reinterpreted the
civil amd social rights in the Universal Declaration of Human Right
(UDHR).™ the [nterpational Covenant on Economic, Social and
Cultural Rights {l[ZESER}F’ and other human right instruments’ and
reasoned that the right to 3 clean and healthy eqvironment 15 an
integral part of the fundamental human rights of every citizen.
Article 17 of the ICESCR, for example, guaraniecs respect for
private and family life and home. Also, Article 11{1) of the
[CESCR recognizes the rights of everyone 1o an adequate standard
of living and 1o the comtinuous improvement of living conditions.
Furthermore, Article 12 of the ICESCR recognizes the right of
everyoue (0 the emjoyment of the highest attainable standard of
physical apd mental health. This paper argues that the right to health
i« inexiricably interwoven with the right to life itself and it is a
precondition for (he exercise of freedom. The right mplics the
pegative obligalion not 10 practice any acl, which can endanger
ane’s health. It also imposes 4 positive obligation 10 take all
Appropriatc  MmCasures to protect and preserve human  health

21, Arhicle 17, ICCPR.

a4, Adicle 11, ICESCR.

a5 Article 12, TCESCE.

26 Ulnited Nptaons Decloration o Human Rights, GA Res. 2174 (HI). Available
a1 <www uphchr el e nu A TEE) accessed 20 March 2015

37, Intermational Covenant on Ecusomic, Social and Cultural Rights. December
16, 1066, 193 LINTS 3 {1BAG].

a8, Tner-fAumnenican Convention on Human Rights, Art. 4; European Convention
for the Prodection of Human Rights and Fundamental Freedom, Nov. 4, 1950,
Art. 3, 312 UNTS, 143; African Charter on Human and Peoples” Rights, Art
4 |98 Additional Protocol to the American Convention on Hurman Righits,
At 1L, 28 LI b 19R; 198G Convention on the Right af the Child, Ar.
24(2)c). 78 LL M. 1448 (19591
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mcleding measures of prevention of diseases.™ In ariculating the
seps 10 be taken in the realization of the right w health, Article
i212) of the ICESCR imposes obligation on the States to improve all
spects of environment and industrial hygiene. Churchill observed
S the obligation w improve living conditions in Article 7 imposes
&= obligation vn States 10 ensure less pollution of the atmosphere
s waler, reduce exposure to noise pollution.™ Also the right 1o
&8 enshrined in human rights instruments™ further jmposes an
sifigation on the States ol (o take life inentionally or negligently
sl In extreme cases the right might be invoked by individuals 1o
em compensatiom where death results from some environmental
asaster n so0 far as the state is responsible.” Churchill further
s=asoned that the fundamencal right (o privacy may be invoked by
= mdividual whose home or property is affected by various forms
of pollution or other environmental degradation

Also, the Human Righes Committes has taken the view thar the
mght to life in the ICCPR docs involve the state taking positive
measures 0 protect life and that it would in particular be desirable
o stales (o take all possible measures to reduce infant mortality and
= raise life expectancy.™ States are under an obligation o avoid
senous environmental hazards or risks w life, and o set in motion

25 See Chwrchill R.E., ‘Envirovmenial Rishts in Fsawstmg | leman Eighis
Treaties’, in Huwweor Righis Approsches to Envicomientel Protecsion, e
Boyle and Anderson (Mew York: Ontord Universry Press, 1998, See gl
Cancedo Trindade.  Envireameital  Profection and the  Absenmce  of
Restrctions on Human Raghis™ in K. E. Mahoney amd P Mahomevicd),
fhiman Righis in tie Twann-frs! Centory, (Kluwer Academic Publishers,
Metherlands, F993] f pp. 562561,

ibid pp.101-102.

See Article 6 of the intermational covenant on civil and palitieal rights [0,
Arich 2 of the Buropesn Comvention on Hurman Rights, 19300 and Asticle 4
of the: Afrcan Charter on Human and Peoples Rights, Aricle 3 of Universal
Declarition of Hurman Rights, 1948, Article 4 of the American convention on
himan rughis, |56,

Churchill BB, 1. 26 sy,

i %2,

ibsict . 91,

I.H

|
]
¥
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‘monitoring  and sarly  wamning  systems’ to delecr  ser
cavironmental hazards or risks and ‘urgent action systems' to
with such threats. From this cxpanded perception of the right 1o life
the right to a clean environmen is SECTL &3 an extension of the rige
to life.” Thiz approach received Judicial recogaition in Raymer s
Case™ and Lopez-Osira v, Spain.” In Ravner’s Case, the Europess
Commission for Human Rights was confronted with the issue of
whether Article 8 of the Convenion could be imvoked to vindicae
violation of environmental right arising from noise pollution, Articke
8 of the European Convention for the Protection of Human Righse
and Fundamental Freedoms, provides that ‘evervone has the right 1o
respect for his private and tarmaly life, his home and hie
correspondence’. ™ In that case, the complainant had complained
aboul excessive nuise Ermanating from aircraft using the Hesthrow
Airport which he argued violates his right to privacy guaranieed
under Article 8 of the Furopean Convention. In it decizsions on
admmssibility of the complaints. the European Commission for
Human Rights ohserving thar Article 8 coversd nol only direct
TEAsUTes Laken against a person’ home but also ‘indirect TS i0ns
which are unavoidahle Conisequences of measures not at all directed
against private individuals', found thar there had been a breach of
Article 81).

However, Aricle 8(2) allows for deviations by laws necessary
in a democraric society in the interest of national securily, public
safety or the economic well-being of the country, for e prevention
of disorder or crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others. Thus the
Commission was of the view that the running of Heathrow Airport
was justified under Article 8(2) as fecessaty in a democratic society
for the economic well-being of the country. This means thar nojse

A5, Cancade Trindade n, 79 p. 575,

36, The case is discyssed in Churchill R.R. n, 20 pp. 92.93,

AT Lapes-Ostea v, Spain 1679890 [1994] ECHR 46 {0 Diavember (994}
34 The provision Is similar 1o the provisinn of article 17 of the JCCPR.

1
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from aircraft would he justifiable if, in accordance with the
principle of proportionality. it did not ‘create an unreascnable
burden for the person concerned, '™

Again, in Lopez-Osira v, Spain, the Burcpean Court of
Human Kights held thar there had been a breach of Article ¥ after
pbserving that there % a positive duty on the state (o take reasonable
and appropriate measures to secure the applicant’s rights under
Article B(1) or in terms of an interference by a public authority o
be justified in accordance with paragraph 2.

Generally, states are unwilling to accept that the right to
emvironment imposes an absolute legal obligation on them o protect
the environment rather they are more contended with soft law and
declarations which lack force and impose no Tegal obligation on the
states as illustrated by many UN Declatations.” Again since
snvironmental right is also a sccondary generation social, economic
end culreal right whose full implementation cannot be fully ensured
without sconomic aml technicsl resources, education and planning,
the gradual reordering of social priocities and, in many cases,
mwernational co-operation, States will be unwilling to assume such
obligation because of the financial commitments involved.

Environmental Law under the Nigerian Law

The right to g sufe and healthy environment 15 a5 controversial as
sther debates concerning new or emerging rights such as right o
gevelopment and indigenous tight in Nigeria. The controversy arose
sat of abscnce of clear provisions in Chapter 1V of the 1999
Constitution proclaiming individual’s right o clean enviroament.

B[ Lopez-Chetra v Spain supran 37

M (Bid,

4 Prinople |, Decloration on the humaon environment, report of the UN
conference on the human eovircnmen: (Mew York. 1973), UN Doc.
4EACONFI4Rev, | Principle 1, deglaration on environment  and
development, right of the united nations conference on envircnment and
develnprment, (new York 1992} LIN Do ATONF. 15/ 26Rey, 1.
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z * Incidentally, the Indian courts appeared to have
3 wernaround despite their initial hesitation. They have set a
asndard in the ficld of environmental litigation when the
=+ of environmental hazards hecome increasingly perceptible,
we of the tact that India is still a developing economy, Indian
felt the need for suict enforcement of environmental
n. By invoking the power under Articles 32% and 48° of
fedian Constitution. the Indian Supreme Court disregarded the
ewtwonal concepls of locus standi o entertain mew genre of
Segssion and allowed private attorneys to institute actions e protect
esmoration, procesded on the premse that a clean and wholesome
sreronment is a prerequisite w enjoying the right to life enshrined
@ % Indian Constitution as & fundamental right of all persons, The
Secwion in Rural Litigarion and Entitlement Kemudra v, State of
U P hlazed this trail. In that case, the petitioper, the Indian
Comncil for Enviro-Legal Action brought this action to stop and
smedy the pollution cansed by several chemical industrial plants.
The Supreme Court ordered mejor part of the quarrying actvities (o
B closed.

Thus, in M.C. Mehiz v, Union of India®™ the petitioner, a legal
seactitioner, filed a writ at the Supreme Court for the prevention of

(1951 SCR 252
Adticle 37 empowers the Supreme Court o enforce the rights conferred under
the corstiuizn and o issue ditections or ceders, ar wriits, including wTitz in
ihe matuce of habess coepias. mandamus. prohibition, e warvant and
certponaci for the enforcements of any rights cosferred under the constituiion.
Article 48 provides: The state shall endegvour 1o prodect and improve the
ervaronient and to sofeguord the forest and wild lide of the country
24 (19E ALR, SCL1087T. This was followed by the decision in M.C. Mehaa v
Lipien oof Dl (LOET) AR 965 o case concerning the closure of a chlarine
plant ur {Hesm due 1 leakages of hazardous gas
& (19871 ATR 1B06. In fedign cewnsd for Emviron-lees! detion v Uidon of
Tadia, {EMET) ALR 1086 where the sledme, o leshal waste, left out in a villoge
for yezrs afier the chemical indusiriss were closed, caused heavy damage K
the environment. the supreme court ordered that remedial actwon be taken and
compensaiinn be given for the sient mrogedies in line with the "Mehia
Abanlute Liability Principle’,

&

6y



Kitling The Goose Thar Lavs The Golden Egps

nuisance caused by the pollution of the River Ganga by the
discharge of effluents hy tanneries and chemical industries on the
banks of the river, at Kampur. The Supreme Court ordered its
office o serve notice of the suit on all industrics concerned and,
after hearing both sides, ordered those tanneries oot having pre-
treatment plants approved by the pollution control board to stop
their discharge of trade efflucns.

In Philippines, the Supreme Court reached a similar decision in
Minors Oposa v. Secretary of the Depariment of Environment and
Natural Resources,™ and upheld section 16, Article 11 of the 1987
Constitution of Philippines, which recognizes the right of people to
a halanced and healthful ecology. the concept of penerational
genocide in criminal law, and the concept of man’s inalicnable right
to self preservation and self-perpetuation embodied i natural law,
The Court alzo referred to section 15, Article 11 of the Philippines
Constitution, which obliges the state to ‘protect and promote the
right to health of the people and instil heallh consciousness among
them'. It made ground-breaking promouncements concerning the
right to a clean environment thus:

While the right fo a balanced and healthful
ccology 15 1o be found under the Declaration of
Principles and State Policies and not under the
Bill of Rights, it does not follow that it is less
mmpartant than any of the civil and political
rights coumerated in the latter. Such a right
belongs t a different category of rights
altogether for it concerns nothing less than self:
preservation and  self-perpetuation aptly  and
fittingly stressed hy the petitioners  the
advancement of which may even be said to pre
date all governments and constitutions, As a

S0, 33 LLM. 17311994),
7l



matter fact, these basic rights need not cven be
m written Constiution for they are assumed 1o
exist from the mception of humankind, If they
are now explicitly mentioned in the fundamental
charter, it is hecanse of the well founded fear of
is framers that unless rights 10 3 balanced and
healthful ecology and 1o health are mandaled as
state palicies by the Constitution iself. thereby
mighlighting  their continuing importance and
mposing upon the siate a solemn obligation
preserve the first and protect amd advance the
second, the day would not be too far when all
else would be lost not only lor the presem
generation, but  also for those o come,
generation which stamd te inherit nothing but
parched earth incapable of sustaiming life. The
right 1o a balanced and healthful ecology carries
with it the corrclative dury 1w refrain from
impairing the environmeni,

From the above analysiz, it is obvipous that the decision in
= case™ should no longer be good law particularly as it
o envirommental protection and sustainable use of resources.
tely. the 5upreme Courl in A.G. af Ondo Siare v. Atrorney
Federation’' mainained that the provisions of FODPSP in
I of vur Constitution remain non-justiciable. They arc
declarations that lack the force of law and cannot be enforced
::EaJ process excepl ransiate or elevated 1o the status of law by
astion, This paper argues that Section 33(1) of the Constitution™
Article 24(1) of the African Charter.” entrenched right o ¢lean

7
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environmenl in our statutes from which Nigerian lawyers can
inepiration to advance the right of citizens to cleaner environmen, ™

Although (he interpreration of Article 24 of the African C
has not been called inte question by Migerian coures, 1f and w
the sttuation arises, the courts mav be called upon to resolve one
more questions o wil: (1) wheiher the provision of Article
imposes any duty on the State to improve the environment or 2 m
direction to the Sfaie i the formulation of statc's policy os
enviromment. or {2} whether the provision of Artcle 24 15 self
cxecutory Lo justify private action to compel the gpovernment
promote cnvironmentally sound policies and by extension cnfores
public vickation of environmental law in cases ol siate’s inaction? In
the event of such a case arising, the court may take one of the two
possihle options, ‘The firsl option i to hold that the environmental
right envisiomed under Article 24 hke those congined in the Slate
[¥rectives are mon-justiciable righes and cherefore, individuals
cannint compel the State to act or mstlele achons W challenge
infraction of public environmental wrongs. ‘The second option is
hold that the provision of Aracle 24 15 seli-executory as of
establishes and guaranmtess environmental Tights that are enforceable
by the courts withoor any execulive or legislative interventions. ™

In the Socia! and Economic Rights Action Centre and the Centre
Econonic and Social Rights v. Nigeria,™ where the applicant non-
governmental organizations {NGOs). filed & complaint against the
Government of Nigeria and SPDC for violating the rights of Oponi
people at the African Commission on Human and Peoples’ Rights,
the interpretation of section 24 of the Charter became impetative, &

52, Bee, Amokeve 00 Evvioameiiel Law ond Prociice in Nigeria, {Lagos,
Plmilag Press, D4} o chapter Lh.

53, ibid,

2. Fifesmh Annual Activity Bepar ol the Alncan Commizsion on Human and
peoples” izl 200E-2002, vl le i
bl w.:||.-|':|-|.-.'.urg-'l5thAnnuuI}-‘,.-:pa,."-lj..-ii]ﬁ,i.pd’.'} accessed 11 Masch
2013,
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=sjor implication of these cases is that the right of the Peaple™ to
4ean environment and general satisfactory environment favourable
o their developmenl engraved in Article 24 ic judicially lepitimizesd.
The people can invoke the provision of Arlicle 24 1o trigger State
stion in the formulation and implementation of spund national
sqvironmental policles, Provisions of Articles 5 (3) and 34 {0} of
4= Protocol establishing African Court of Human 2nd People Rights
ersinafter *African Court’) further sirengthen this position.™ The
Court guarantees direct access to individual and NGO liigants ©
sring applications for enforcemen of their rights where the
swmicipal courts fail to etfeciively apply the provisions of the
marter. Ardcles 503) and 336} of the Protocol confer direct access
= individuals and relevant KGOS with ohaerver slats 1o imstifute an
sction for wviolation of the rights in the Charter; a fact openly
winowledged by the Commission i The Social and Economic
Rights Aciion Centre and the Centre for Evonomic and Social Rights
+ Nigeria.” The major defect of the Protocol is that access o cour
= subject to the discretion of the Court and State party tw submit o
sfjudication.

ENVIRONMENTAL JUSTICE AND CORPORATE
LCCOUNTABILITY: THE FLAW IN KIOBEL

The Domestic Fromt

Closely relatedd 10 envirenmental information is the issue of nocess
+» environmental justice. In the ahsence ol 2 well-defined
comstitutional right to ¢lean environment, & private lawsuir o hring
shout compliance with public environmental law iz confronted with

55 Churchill RR.. ‘Enviroamental Rights in Treatics =t n b, Anderson and
AF. Bovies (eds), Himen Rigins Appresiches to Envireoneenial Proveciion
(Oeford, 19960 174,

% Sep Udombume N, “Toward the African Cowrl on Huzman and Penjrles”
Rights: Better Late Than Never™, 3 FHRO {2000 101 - 163,

Rl
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und constrained by 3 npumber of difficulies. ™ First, the law has
elearly designed environmental authoritics or agencies with the sole
power 1o enforce envircmmemntal  laes  and  standards.  The
appropriate authorities in this casc are the Natonsl Environimental
Standards and Regulations Enforcement Agency, relevant MinisiTics
and Dopartments of Government invalved o environmental marters,
Secomdly, the power of private litigants o vindicate covironmental
mterests dnd o scoure wdickl review of government’s action in the
implementation of domestic envirommental laws is consiramed by
the ancient rule of locus standi.™ The traditional courts. untrained in
environmental affairs, are hesitant (o respond W such individuals or
MG for wanr of “personal injury.”

If as carlicr argucd, Aricle 24 5 recognized as creating
environmental rights. going by the decisions m Sesd Abacha v
Fawehinnd™ and The Social and Ecenomic Righes Action Cenre and
the Cemre for Economte and Socal Right v, Nigeria®' respectively,
it would not be our of place to assert that the cnvironmental right
cnshrincd in Article 24 of the Afmcan Charler in favour of
Migerians i a justiciable legal right which wpon infringement or
threat of mfringement confers stamding on the individaals or NGOs

330 Ree Chpewesin oL Worsekanpe the law: How danicle 1 of the Constitution of
the United States Lad 2 the Discovery of o Law of Sunding e Sue in
Bhgeria’, wnl, XV Wresekdyn A e, 5270 529 120000 and accompanying
notes fnoting the incongiuily and confusion by Migerinm cours meo the
application of leos stiamnd rale in Nigenad, Cranica & Boyer "Citizen Suit in
the Environmental Ficld. Peril e Fromise', 2 o, LG0T 119720 k. Biown,
TPk Bl ol Mrevate Cilizens an the Eoforcemiznt of Envicommental Low’ 1A
COmointa (zd b, 'W. Esey, Public Muisunce and Stnding o Sue" 10 Oxgeasde
Mt S SR 0 K Bennl, ' Envirmnzatal Swic Before the Court - The
Prospecis for Pressere Groups”, S Pes & B! 285 (1951): Guok, Oyado,
“The Locus St Syodeoore o Migerian Publfic Law', 2030 JUS R (19210

S0 The term ‘locus standi” is olten used lerchimseahle with o sach oy
standing tswe’ o fenticled 0 sue.

G Eheo v Offebae (19897 1 NW LB, (pt Y95 56y (Nerionde 1 Ovela (LOE5) 5
SO0 0wt 2425 Theaeny o, Ofafosove (986 | WKW LE (pt. 18} 668 a1 GB3;
Lateioti v Shadipe (1989 1N W LK. (. 907 599,

Gl Sepes,
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o profect it A contrary interpretation will produce absurdity as this
Wi he lantamount Lo recognition of 4 right withour remedy, The
s 15 uhi jus, ik remedium - (Where mm: is a right. there i a
ey ).

In Douglas v, Shell Petrolewan Lid™  plaintiff's  action
allenging defendant’s failure o comply with the Environmental
peract Assessment Decree of 1992, was dismissed tor lack of locus
i as plaintiff failed to prove hat his personal right was affected
% the defendant's fuilure to comply with the env ironmiental law,

However, liberating locus standi on environmental litigation
muh 4 view (o promoting environmental justice is undoubtedly a
worthy objective. Such private suits are critical to ensuring optimal
eeforcement of environmental statuees and regulations. To make our
ervironment cleaner, healthier and safer tor all generations, our
eovironmental staiules should be amended o encourage privite
actions Lo remedy public environment:l wrongs.

This paper argucs that loces standi should be accorded (o group
o individuals, communities and NGOs o bring class action 0
wecure substantial compliance with pubbic environmental law in
s of State’s inaction or in cases of under-regulation by the
sificials of environmental protection authority.® Judicial activism in
e comtext of environmentdl justice in MNigeria will Tequire the
souris o liberally interpret the provisions of Article 24 of the
African Charter to empower individual citizens and NGOs
challenge public envirommnental wrongs.

The issue of focns standi therefore wall ordinarily not present 4
prohlem o 8 person whose property interests have heen damaged in
& course of aml doe 1o covironmental pollution or matural
sesources depletion. Yet, such a person may very well decide not 1o

" |

(1999) 2 WOW.LE. (pt, 591 466,

R. v, Inspectorate of Pollution & Anor, ex parte Greenpeace Lid (No. 1)
(1994 4 All ER. 329 flocus standi was granted 1o the applicant, an
international NGOs, o stop the testing of nuclear and radiactive waste in
LK)

]
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sue for any number of reasons. If regulatory apencics are not
informed or where they fail to act there may well be irred
damage to the environment, of the offender may go unpunished
similar behaviour undeterred.

However, a proup of citizens or environmental NGOs have
crugial role to play as monitors of environmental activities,
educators, motivators, and defenders of the enviromment and
highly organized o mount environmental litigation * They
because of an inability to show a direct interest other than that
their special environmental consciousness and common interest @
the environment with other citizens he faced with 2 barrier of
standing to sue, ™

A review through cases in Nigeria shows a common pattern.
The trend of case law is that in order (o have standing to sue, 1he
plaintifl must exhibit “sufficicnt inferest’, that is "an interest which
is peculiar 1o the plaindff and not an inferest which he shares m
common with general members of the public.” The Judicial artiinds
in Nigeria iz that a plaintiff who sues for damages arising from an
environmental abuse must show that he suffared damages.” In Sheff
Perroleum Development Company Nig. Lt v Chief Otobo and
Others,” the respondents who were plaintiffs at the Bori High Coun
in Rivers State claim the sum of N499 E35.00 as compensation
payable to the defendants (appellants herein) for mjurious affection
W and deprivation of use of the Andoni Rivers and creeks as a result

B4 e Linda MA. and Seo . Defending the Environment: - Civil Sociefy
Strategies 1o Enforce Internatinnl Environmental Law (20043, Tiansnational
Pubfizher Inc., Mew Yark, 1154

G, Thid at pp. 15222,

&h. Ladan, M T. ‘Bisdiversity Conservatn in Migeria: Issues, Problens and
Challenges in Implementation’. A Paper presented at 3 5 day Second African
Regional Seminar on Environmental Law, Natusal Resources and Poverly
Reduction, organized by UNEPR. Mairahi, Kenva in Collaboration with the
Upandan National Environmental Protection Agency held ar Imperial Beach
Resor Hotel, Lntebbe, ganda, belwesn 25-28 septembar, 2006,

67 (1990} 6 NWLR (p1. 159683
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& spillage of crude oil. The action was brought in a
esentative capscity. The Courl of Appeal held that: (a) Ir 15
izl that the persoms who are to be represented and the
wemds) representing them should have the same intercsi in the
of matter; (b) Given common interest and a common
mee 4 representative suit would be in order if in addition to the
* sought it is in its namre beneficial to all whom the plaintiff
o= to represent. The Court rejected the purporied
ssenlative action.
t= another case of Adediran and Anor v, Imterland Transport
* the appellants as residents of the Ire-Akari Housing Lstate,
o uwer alia brought an action for noisance due to noise,
—wions, dust and obstruction of the roads in the estate. The
em= Court dealt with the commen law restrictions on the right
4 private person to sue on a public nuisance. The Court held that
&= light of section 6(6){(h) of the 1999 Constitution, 2 private
wom can commence an action on public muisance without the
sent of the Attorney-General, or without joining him as a party.
The approach of the Supreme Court in the above case by
whing the first problem of locus standi in Nigeria s
able. Bul the second prohlem of the rule remaining 15 that
sublic of group cannot sue by representation and claim special
ses for individuals when they do not suffer equally. In Amos v
o BP P.D.C Lid™ the plaintiffs sued the defendants in a
ative capacity claiming special and general damages. It was
seed that the 2™ defendants as contractors o the first, had in the
of oil mining operations buill a large carth dam across the
ifs’ creek. As a result, farms were flooded and damaged:
ement of canoes was hampered, and agriculture and commercial
was paralyzed. One of the issucs was whether special damages
¢ be claimed in a representative action, when the plaintiffs
Sered unequal losses, or whether the plaintiffs as general public

1991} D WWLR (po 214) 155
197414 FCSLR 48,
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could claim for losses suffered by them individoally, Tt was held
dismissing the claim:

‘That since the creck was a public waterway, ils
blocking was & public muisance and  no
individual cold recover damages therefore
unless he could prove special damage peculiar
to himselt from the interference with a public
right. That since the interest and losses sutterel
by the plainnffs were separate in characier and
not communal. they could nol maintan  an
action for special representative capacily.

In MM PCov Sele,™ the plaintiffs sued for massive spillage
of crude il from the defendant's pipeline, which polluted and
ravaged ccomomic trees  and  crops,  fishing ponds,  tishing
contrivances, local gin distilleries, and fresh waler wells over a very
wide arca. They claimed 20.000,000.00 as fair and adequate
compensation for their losses. Al the conclusion ol the trial the trial
court cntered  judgment G the respondents  and - awarded
N 15,328 35000 as special damages and N3,000.000.00 a5 general
damages

Ung of the points taken on appeal was that the trial coart was
wrong o grant leave 1o the respondents o sue in represeniative
capacity. In his lead judgment Muntaks-Coomassic JCA referred o
the following dictum of Olatawura J5C, in Adeniran v, Tnterland
Transport Lid:

While in this case it has hesn shown that they
have common merest. the  grievance  of
individuals s separated  and  disonst

0, (I004) ALL FWLR (pt. 23%) RS9 CA
78




comsexuently & representative agtion taken as in
this case must Fail,

sppeal fiiled becawse, on the particular issue, 1t was held
sespondents did disclose common grounds and interest in
amd there were no individual claims. This woukld reduce the
Court time devoled to proving all the material issues over
m cach imdividual action.

Bme been argued agaimst the problem posed by the ahove
that “unlike the non-communsl Fnglish sociery in which
25 tr.r ]:rublu. nuisance was developed, in Nigeria people live
. especially in the Niger-Dells tegion where (he
'-,—_ihm!_n n:l' environmental pollution vecur. So how they share
s of speeial damages awarded, which is the tue worry
the dichotomy of who sues in respect of public nuisamee,
e business of anvbody ™" Consequently, if this matter eves
wa further appeal. the decision of the Supreme Court wouldl be
g indes.

More recently, Justice C.V. Nwokorie of the Federal High
Benmn City of Nigenia in Jonak Ghemre v, Shell PRC Lid and
2005)7 pranted leave (o the applicam 1o institute these
85 in a represendative capacity for himself and for each
sy member of the Iweherckun Community in Delts State of
an to apply for an order enlorcing or securing the
Lo their fundamental human rights to life and himan
as provided by sections 33 (1p and 34(1) of the 9%
ton-of Migeria, and veinforced by Articles 4, 16 and 24 of
war Charler on Human an Peoples™ Right.™ The Court held
Sese constututionally guarantecd rights mevitably include the

Chechey WoA. (Tusheel, “Jodgement and Remeliss in Envirdamental (ises’ .
& paper preseated at the Jadeul Training Workshop Oreanized by UNET amd
ML Abufa. betwesn Marvh 28-300 2006, ar pdly
L2003 Suit Mo, FHOYRAD S 5305
Wap. AD Vol L LN ZiHM
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rights 1o clean. poison amd pollution-free healthy environment. The
Judge further declared that che actions of the respondents {Shell
PO amd NNPCH in continuing to flare 2as in the course of their ol
exploration and pricluction aclivities in the Applicant’s Community
are 3 violation of their fundamental rights. Furthermore, the judge
ruled that the failure of the companics 1o carry oul am
Environmental  Tmpact  Assessment i the sail community
concerning the effects of their gas flaring activitics is a clear
violstion of the E.1A. Act apl has contributed o a further violation
of the said environmental rights, The judge’s order restrained the
respondents fvom further gas Maring and to take immediate Seps 0
stop the further Naring of gas in the community. The Judge advised
that the Amorney General should ensure the speedy amendment,
after due gonsultation with the Federal Executive Council, the
Ascociated Gas Re-lnjection Act 1o be in line with Cap.4 of the
Cunstitution on Fundamental Human Rights. But the Judge made no
award of damages, cosls of compensation whatsoever,

This is a lamlmark judement in the scnse of application of
fundamental human rights to an environmental case for the first time
in Nigeri, consistent with the treml in other jurisdictions like India
and South Africa™

The trend in ofher jurisdictions can be seen in the tfollowing
cnstances. In the USA for imstance, individuals and groups have
generally heen able o meet e requirement if they show an imjury
to their acsihetic. consarvation of recTeational interests.” In France,
the alministrative wibunal of Rouen held that an asspciation for the
promotion af tourism and e prodection of nature could present
evidence of & sufficient interest, given its object as defined in its
sratutes, o contest an authorization for a waste treatment plant, The
court also found that Tabour union, noably of companics concerned

74, See Deun M., 'The Revolution i Indian Fovironmental Jurispredence™.
Roview Fasay (20000 Asia Pacific Jooenal of Eonvivgnmented Law, Wolh,
Essue 3, Eluwer law [nternationat st pp. ZHL-303,

25 Qs SURAPY LS. AL2 S an® (LT
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with chemical industries whose inlerest were to maintain the
smhorization, also had the right o he heard. Tribunal adminsratif
S=Rouven, & June 1993, Association Union touristique des amis de |a
sature et autres,” an appellatc court recognized that a mnature
srofection association has standing o inlervene in a case seeking the
smulment of an authorization permitting the operation of & wranium
mune. However without a showing of material harm, the association
could not seck damapes.

Where injury is shown, it does not matter the plaintiffs arc only
& few among many similarly affected. See Eajing Tubfk & hher v.
Ekran Biid & Orhers,”™ three individuals among a community of
J0L000 are not deprived of standing or reliel becavse of their limited
mmber .

In some jurisdictions, traditional property doctrines have served
w expand standing. n Abdikadir Sheika Hassan and Others v Kenya
Wildlife Service,™ for example, the court permitted the plaintiff of
2= own behall amd on behalt of his community to bring suit to bar
e agency from removing or dislocating a rare and endangered
species from its natural habitat. The Court observed that according
w customary law, those entitled 0 use the land are also entitled (o
Se frult thereof, including the fauna and fora; thus the applicants
el standing 1o challenge the agency aciion.

Cases that are characterized as involving infringements of basic
mghis also generally afford broad standing to affected persons. See
Festo Bolegele and 749 chther v, Dar es Salgam City Council (Civil
Camse Moo 2071991, High Court Tanzanizpallowing residents of a
seghhourhood to sue the City Council w halt an illegal dump site
St wis found to deliberately cxpose their lives o danger).

Governments, too, must demonstrale that they have standing. In
Gray Davis et al. v. US. EPA (%" Cir. July 17, 2003), the federal
government argued that California lacked stamding 10 challenge EPA

% RIE. 199471, p. 6],
77 High Cowrt, Kuala Lumpur § 14949,
1 High Couwrt of Kenwa, ize 205001900,
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action denying a waiver from some regulations on air quahity. The
Court held that California was acting fo protect its own interests and
that furthermore, the Governor and state agency had acied in thes
official capacitics with proprictary interests in the land, air ans
water of the state. This the court held o be sufficiently concrete i
givi: them standing

Where numerous individuals are harmed, as is ofien the cass
with environmental damage, many jurisdictions allow clasy actions
to be filed by one or more members of the group or class of persons
who have suffered a similar injury or have a similar cause of action.
The class action is essentially a procedural device to quickly and
efficiently dispose of cases where there are a large number of
aggrieved persons, It helps ensure consistency in judgments and
awards of compensation, as well as prevents proliferation of
separate and individual actions. Petitioners file on hehalf of
themselves and others of their class, representing the others and
subsequently others are asked to join in. Often public notices are put
out asking interested persons to join the case. To be maintainable,
class actions usually must be permitted under the procedural rules of
the country, as in the 1.8, and in India. Class sctions may also be
permitted, even recommended by courls, as a means o enforce the
constitutional right to a healthy environmental when the specific
facts threaten to violate the rights of an undermined number of
people. See Jose Cuesta Novoa and Miciades Ramirez Melo v. the
Secretary of Public Health of Bogotn.™

Environmental statutes and regulations allowing citizen suits,
either apainst an administrator for failure to perform a required act
or against a person who is allegedly in violation of an environmental
regulation or standard, have served to enlarge the standing of
citizens to seck redress through the courts. Broad laws have been
drafted, for example, in New South Wales, Australia, o allow “any
person’ to commence an action against any other person alleged to

79, (May 17, 1995), Const. Cv., Clelomba: Minors Oposa. Sup. Ct Philippincs.
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% in violation of a permit, standard, regulation, condition,

. prohibition, or order under the law. Similar legislation
‘s been adopted in India and the United States. Courts must decile
s broadly to read the term ‘any person.” In particalar they must
ee=rmine whether the individuals must have $0me imterest adversely
seted or whether the law was intended to open the doors o all
sessons  taking  an  interest in the maiter, acting as private

TS

In South Africa, courts have looked to a number of factors to
Sesermine whether a member of the public has locus standi (o

ent the commassion of an act prohibited by statute;

» Did the legislature prohibit doing the act in the interests of a
particular class of persons or was the prohibition merely in
the general public imterest.

« In the former instance, any person belonging tw the class of
protected persons may interdict the act without proof of any
spectal damage.

« For legislation of general interest, the applicant must prove
that he or she suffered or will suffer special damage as a
result of the doing of the act, 1
Applying these tests to the Envirommental Conservation Act

1989, a court in Purhan found it w be in the peneral interest
equiring proof of special harm, but allowed applicant o proceed on
» mmisance claim if she could prove that the management and
speration of the site in question constituted such nuisance.

Some courts have called for re-examining traditional rules of
smnding in environmental matter mvolving the state, in order to
weant such rules 1o the changing needs of society. In Wildlife Sociery

o« Minister of Emvironment,” the Court held that a group whose
mwen aim is 10 promote environmental conservation should have
smnding to apply for an order to compel the state to comply with its

W Verstappen v. Port Edward Town Board & Others, Case 4643/93 Durban &
Coast Local Divasion {South Africal.
B Transke: Supreme court 1990,
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stalutory obligations (o protect the environment. Should access
the courts be abused, the judiciary may Impose appropriile or
of costs o discourage frivolous actions. Cases filed by the Secr
Creneral of the Bangladesh Environmental Lawyers Associat
similarly led the Supreme Court to hold that anv person other
an officious mtervener or A wayfarer withoul any interest in
cause may have sufficient interest in environmental mateers
gualify as a person aggneved, eg Dr. Mokiuddin Faroogue =
Bangladesh®™ represented by the Sccretary Ministry of Irrigatios
Water Resources and Flood Control and Others.

The Infernational Arena and the Sword of Kiobel
In 2002, Esther Kiobel, a U5, resident and the wife of deceased
Dr. Barinem Kiobel, filed a lawsuit, Kiobel v, Roval Dunck
Perrofeum™  along  with other Ogoni asylees against  Shel
corporation. Her lawsuit was filed under the Alien Torl Statuse
{ATS), a 200-year-old law that has been interpreted by the Suprems
Court to allow federal lawsuits for modern-day  egregioms
international law violations. The Oponi plaintiffs allcge that Shell
planned, conspired, and facilitated the Nigerian pgovernment's
extrajudicial executions, crimes against humanity, smd torfure
against the Oponi people. Shell argues that corporations cannot be
sucd under the ATS, In Kiobel v. Roval Durch Petroleumn Co,, the
Second Circuit became the first court of appcals o substantivels
analyze whether the ATS imposes corporate liabiliy.™

Amicus briefs in support of the liigants were filed on both
sides. The TS, government, Joseph Stightz, international law and
legal history scholars, and human rights advocates (mcluding the
U.N. High Commissioner for Human Rights) wrote in favour of the
Ogomi plaintiffs. Shell's position was supported by another group of

Al 48 DR 1990, 50 Bangladesh, 1990,
83, - sapea,
fd. 62l FAd oL, 13145 (2d Cir. 2000).
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sonal law scholars, several foreign governments, and a
e of the world's largest multinational corporations.

The Kiobel action, like other ATS cases over the past 17 years,
ezt 10 litigate NOWOTIOUS injustices. Many of the defendants have
= imvolved in eatractive industries such as FxxonMobil in
Setoeesia, Ocgidental in Colombia, Talisman in Sudan, Shell in
W=z, Unocal in Burma, and Rie Tinto in Papua New Guinea.™
Cwmer ATS suits have alleged thar Plizer conducted medical
seriments on Nigerian children without consent, and that Nestic
et child lahour o work cocoa plantations in the Ivory Coast.™
Soem al-Qacda has been sued under the ATS.® The cases illustrate
seficant goal of ATS plaintiffs: 10 exposc human rights violations
% wving them in the court of public opinion. Thus, when in 2010
il was dismissed against Shell, the divided Second Circuit

made headlines, and the sweep of the ruling gained immediate
eention.® Tt was the first appellate™ decision to hold that the ATS
—osbd not be used Against corporations.™

it

sl

Jur re Terronist Attacks on Seprember 11, 2001, 349 F, Supp. 24 763, 784 n. 16,

<65 10, %26 (S.DNY 2005) (allowing ATS claims to provesd against ol

Qaedn und two alleged “frons” for thi Srganization’). Bee alao Eqleh v, Tiaa

Cor. 580 F 3 1 {D.C. Cir, 2009); Juli Schwirtz, Saleh v. Tizan Crrporation:

The Alien Toirt Claims Awct: Mare Bark Than Bite? Procedural Limitations u il

the Future of ATCA Litigotion ngainst Corpornte Contractors, 37 RUTGERS

L1 RAT (06T see nlen Al Sumard v CACT Premier Tecl., e, 637 F.

Suprg. 2d T (R.Tx W 2000

W Bob Van Voris and Panecia Hurado, “Nigeria Torture Case Decision Lxempls
Companies (mm (L5 Alien Toe Law’ [Sep. 17, 20105, Awvalable al
cl;|;|1g:.'|"..-.-w-.'-'._h};.uml;ﬁrg.cnm"_u.;_-g,-hﬂ' OO0 L T g s-porpurations-aren-i -
aubject-tp-ilienien- law-yppesls-court-raleg himl. = accessed 20 Reprember
20050

g A disrict courl o California resched this snme conclsion one wick hefore
the Kiobe! decision was filed. See Doe v Mestle, S.A., T48 F. Supp. 2d 1057,
13245 (C 1 Cal. 20000, (The pracuice of foried child labour 10 eocoa fickds
in Mlali waes not actionable because of delendant’s corporate nature).

% Kiobel v. Roval Duch Pervalenm Co., 621 F3d LLL E51 note = (2d Cir. 20100

{Levol, J, goncarringl,

al R
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The position taken by the majority appeared o gain
ground in lower courts since the decision was issued in
2010."An Indiana district court, for example, dismissed am
claim against a corporation, solely on the persuasiveness
Kiobel ™ One week later, the same court disposed of a similar
this time on the merits rather than for wane of jurisdiction.™ Wa
the Second Circuit, one post-Kioke! dismissal did not even ge
a written opinion.*

The majority decision has a long reach: Kiobed does not
stand for the principle that corporations cannot be sued on a
theory of aiding and abetting. Rather, il finds that COTPOTate enti
cannot violate customary intermational law hecause they are
subject 1o it. The majority’s discourse on subjects of internatj
law indicates a narrower definition of the word violation®. &
violation is not merely breaking a rule. Rather, a person or entity &
only subject to a rule if he can reasonably expect sanctions for
noncompliance,

What the decision means iz that corporations have ne
obligations umder international law for tortuous act committed
abroad and are not subject to that law. The majority opinion is alse
an exercise in legal formalism in that it avoids and cven admonishes
policy considerations that might favour the plaintiffs. For the
majority, strict adherence 1o established principles of customary
international law is an end in itself. There is no discussion of the
evils addressed by the modern line of Alien Tort Statuee

Jurisprudence.

. Ep. Viera v £ Lilly & Co., No. 00-495 2010 WL AEGITHL (5.0, Ind. Sep.
30, 20000 Mastafa v. Cheveon Cerp, 759 F. Supp. 2d 297 (S.DMY. 200

Flamra v. Firextons Mevural Rubber Co., 744 F. Supp. 2d 810 (5.013. Ind,
2001 0.

9L Viera. 2010 WL 3893791 at +2

Flamp, T44 F. Supp. 2d ar §17.

M, Mastfu, 759 F. Supp. 2d at 298-301 (noting thil ATS claims wers dismizsed
in upen court).

e
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Lontrary o the majority opinion in Kiobel, the ATS does not
s=sewe (he cowrt 1o look to international law to determine its
wesdiction over ATS claims against a particular class of defendant,
s a5 corporations.

The first step of  statutory  construction analysis s
sscontroversial: the plain lanpuage of the statute does not exclode
@ defendant. Secondly, the legislative history indicates no
“amzressional intent to exclude corporate defendants, and the words
weoid ot have been undersiood to exclude such defendants at the
wme of its enactment. Finally, another federal statute  does
smumerate exclusions for foreign sovereigns from ATS claims.
These well-scrtled exclusions should inform the more nebulons
s of corporate defendants,

For example, there is good reason that the international
Sesiem can sanction cntities such as 1.G. Farben for their role i
ssregious violations of international law. To do otherwise, as in
odel, creates perverse incentives for actors in conflict #0NES 1o
“aiinde with onc another at the expense of human rights protections
S civilians and communities, As Judge Leval notes, if left
wand, Kiobel would represent a major sethack for international law
and the respect of fundamental human rights:

The majority’s rule offers o unscrupulous
businesses advantages of MCOrPOration  never
before dreamed of. So long as they InCOrOTate
(or act in the form of a trust), businesses will
now be free to trade in or exploit slaves, employ
mercenary armies o do dirty work for despots,
perform genocides or operate torwre prisons for
a despot’s political opponents, or engage in
piracy - all without civil liability to viciims,™

. Kiabel, 2010 U.S. App. LEXIS 19382, at L14-15 (Leval, 1., concurring),
87
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In essence, the majority's rule would have permitted e
German state 1o privatize the £as chambers with the result thay &
company like LG. Farben would then have been shle Lo EX 0TI name
millions of peaple for Profit. with impunity, This stark example
illustrates how the Kiobel court's rule might incentivize states w
ahdicate power to corporate aclors, which would then use the
corparate form as & shield from civil liability and a means of
protecting illicit profits. In contrast, when it passed Control Counci
Law No. 9 dismantling 1.G Farben, the Allied Control Counci
intended exactly e opposite result - (o demonstrate (hat COTPOTale
collaboration with regimes like Nazi Germany is not acceptable and
that perpetrators will be held accountable.

This article notes that consideration of ncentives is particularky
Important in conflict zones like the Niger-Delta where unscrupulous
dctors are often present, The UN Special Representative of the
Secretary-General on Business and Human Rights, Professor John
Ruggie, has written aboul the need 1o Creatc proper incentives for
actors - states and corporations, 1o respect, protect, and promore
human rights.™ Although the state has the duty to proteet human
rights under international law,” other actars still have significan
responsibilities, especially when, for example, a corporation acts
with the state or has temporary control over state-like activities. ™

45 The Rugpie Process is hused on a framewnork that: (1) stajes have a diy o
protect their citizens Trom abuse by third partica, such as corparations, (21
cnrporatins have i responsibility o respeet human rights, and 13) aficted
ndividunls have the right o access remoedies fon violations of heman rights.
See genoally Specin) Rep. of the Secratory-General on the Lssue of Human
Rights und Transnativnal Carparations and Cther Business Enterprises, Tohn
Bagyic, ‘Protect. Respocr and Remedy: a Framewark for Business and Meman
Rights", UN. Doc. A/HRC/E/S {APr. 7, 2008},

97, See, ep. i PLE. (2010 ) ‘How Kiohel Undermines (he Kuremberg Legacy &
Modern Hurmin Rights

D8, See.cog., id p: see alsg Special Rep, of the secretary-General on the lisue
of Human Rights and Tronsnation Corporations and  Crher Busingss
Enterprizes. Tohn Bugpie, ‘Business and Hurnan Fights: Further Stegs Towarg
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Ruggie’s framework has been carefully developed 1o avoid the
ssmation where states can abdicate their human rights obligations to
corporations. Yel Rugpic has also recognized that poor governanee
moocs, such as contlict areas, present particular challenges for
managing and regulating corporate behaviour and protecting human
st ™ Ruggie has stated thar, the worst corporate-related human
sghis abuses occur amid armed conflice over the comtrol of
ETHOry, resources or a government itsell where the human rights
smme cannot be expected (0 function as intended and illicit
emperprizes flourish.

Kiobel's majority opinion creates the wrong incentives for
preventing abuse in such siwations. In extreme circumstances, it
mey encourage stales or armed groups to abdicate all responsibility
w corporations and foster siwwions in which corporations
sseentially act as private states, immune from lability for human
=gats violations, In other instances, collusion berween powerful
JRVErS in a conflict (government, insurgenm. and corporations)
sld work 10 the detriment of local civilians and the environment.
% 5 casy to imagine a siluation similar o the facs underlying
Lobel in which the state, insurgents, and a corporation might agree
w extract oil or minerals that would require displacing a civilian
pepulation. As local environmental defenders try (o protest, the
ssrporation would have the incentive 1o eliminate the resistance
smowing that the other aclors, the state and opposing armed groups
would be satished because the shared goal of profits from the
emmaction would be achieved, Such unscrupulous behaviour is
swactly what the international community sought o discourage in
e wake of World War II by dismantling [.G. Farben and
geesecuting its employees. Tt iy submitted thar legal decisions should

e exacerhate state's conflict.

the Operationalization of the Protect, Respect and Remedy' Framework', pp
. £ 62-08, UN. Doc, A/HRC! 14727 {Apr. 9, 20008,
= [ pp. 44, 66-67.
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CONCLUSION

This paper discessed the nexus between human rights
cnviromnental protection from a legal perspective. It contends
the Migerian people have some measurcs of environmental righs
under the Nigeria law but the realization of these rights »
constrained by ahsence of constitutional recognition as such right &
reduced o mere fundamental objectives and diregtive principles
government and declared non-justiciable by the Constitution, The
siluation is worsened by the reluctance of the court to cxpand the
frontier of law and fundamental rights such as right to live m
include right e clean environment and also 0 accommodate
collective actions by NGOs and community to prosecute offenders,

The paper also calls for amendment of environmental statutes
aml liberal interpretation of Constitutional provisions o cmpower
individual citizens o prosecute  public  violation of public
environmental law. The Indian liberal approach in interpreting
legislations and constitutional provisions aimed at protecting the
covironment should be emulated.

The Kiobel majority misinterpreted the Alien Tort Statute. An
ALS claim need not “arise under” international law or federal law.
By the terms of the statte, an action may be heard when an alien
plaintift claims an injury caused by a jus cogens violaton and
commitied by a defendant who is subject to personal jurisdiction in
a U5, court. In 1991, Congress resuthorized the ATS by upholding
international human rights law. The modern Congress intended the
ATS to provide a unigue and powerful means of vindicating human
rights abuses that occurred overseas,

Though Congress understood that the application of the ATS to
this purpese might cause some friction in U.S. foreign relations, it
belicved that such tension was ‘a small price to pay' for justice of
thiz magnitude. Furthermore, since corporations can be ATS
plaintiffs, they cannot effectively argue that they should be barred
from being ATS defendants. Neither the ATS, Sosa, nor any other
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Sederal law ‘requires’ that international law extend Hability to a
wsmorate entity before the ATS will do so.

The ATS does not incorporate; as the majority claims, the
pesonz] jurisdiction of inlernational tribunals into the subject-matter
wrsdiction requirements of the ATS. What is more, the majority’s
salt 25 3 matter of policy, allows potential tortfeasors w cscape
Saiiity simply because the wrongs were committed under the
sespeces of a transnational corporation. I would be preferable for
esential lortfeasors W escape lability because a trier of fact finds
B they were not tesponsible for the alleged tons.

Even if the majority is correct in assuming that the silence of
B ATS regarding defendants indicates a gap to be filled by
eermational law principles, the majority was wrong 10 conclude
e meernational law has never extended liability to a corporation.
Swen if the majority 15 correct that these precedents do not establish
» universally recognized custom  subjecting  transmational
ssrporations (0 human rights principles today, this paper submits
e from the very namre of law as a Jdynamic tool for social
smemerring, the law must move with development and break new
gounds 1f that is what is needed w savage mankind from the
dSe=ructive effect of environmental degradation and pollution. To
wmiold Kiobel i to give a gramitous licence to transnational
serporations to operate unchecked and hold out their heads high as
Semg above the law for the simple reason that they are international
swrporations, If corporation had been held to have a voice deserving
W be heard o enrich political debate, then as a matter of logic and
selicy, corporations must be held liable for torts committed by them
whether locally or imternationally. To hold as the majority decision
82 i w cage ehvironmental justice to the locality of domestic
wmedics on the one hand, while these transnational corporations
e under the toga multinational w carry out their criminal acts of
smvironmenial degradation and pollution. If this continues, then the
seople of the Niger Delta sooner than later, would be extinct from
e surface of the earth.
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In Kiobel the Second Circuit overrules mumerous prioe
decisions and contradicls sister circuils, finding that corporss
hability in international law is nol a sufficiendy specific norm e
suppart @ finding of liability under the Alien Tort Statute, The
decision is clearly erroneous. Kiebel violates the peneral principks
of legality, immunizing corporate conduct from liability even is
cases where Staes would be liahle for violating jus cogens norms
and thus alse violates the principle of sovereign equality of Staies
due to principles of comity and the res judicata effect of the
decision. Kiobel is also abnegation hy the United Stawes of US
ubligations under international law, While no siate is obliged o
remedy jus cogens violations, cach state is obliged to respect them.
Because Kiobel reflects a deep and significant splic at the circum
courts, because it concerns ULS.  internationsl legal obligations,
because the stakes, in human and linancial torms are high, because
it was so ohviously wrongly decided, the split that Kiobel TEpresenis
has reached the U.S. Supreme Court. Thus this Paper explains
precisely why the court's decision in Kiobe! misapprehends the
structure and sources of inicrnational law and consequently reaches
the wrong resull for the wrong reasons,

Again the Paper opined that the court in Kiobel erred in
ascribing a general principle of non-imputation of any hability to
corporatons under international law from the fact of non-imputation
of criminal liability to corporations in domestic law of jurisdiclions
following the German model of civil law. The court in Kiobel
erronecusly decided that the law of nations indicates only CUSIHTIATY
international law. But the Kiobe! court's wiltul blindness 1o
international treaty law (jus inter gentes) is contrary to the black
lettet law of the Alien Tort State (ATS) diself. The Act provides
that the district courts shall have original jurisdiction of any civil
action by an alien for a tort only, committed in violadon of the law
of nations (i.e. jus gentium; or a weaty of the United States (i.e. jus
inter genres). The ATS is tort Jaw: criminal liability is irrelevant to
it. However, even if criminal law were relevant, numerous treatjes,
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o which the United Stales has signed, imposc civil or
lahility on corporations.
w#er ignoring the black lever of the ATS and excising U.5.
45 2 basis for lability under the ATS, the court in Krobel
that customary public international law docs not impose
fighility on corporations and that a5 a COnSCYUEnce the ATS
not impose civil liability on corporations. This Paper finds
woth corporate civil and criminal Lability are consistent with
nal lyw. Furthermore, the common faw rECOZMIEEs
e criminal liahilicy; thus the extraterriferial application of
law subjects forelgn corporations 1o criminal liahility
eich conslitutes @ statc practice of imposing corporate criminal
iy infernationally. The existence of this state practice shows
e there is no international customary law Apainst Imposing
—ammal liability on corporalions. Having decided an irrelevancy
e issue is civil. not criminal liability) wrongly (international law
. and does, impose aml permit imposition of punifive and not
merely restitulionary sanctions gn corporations), the Kiobel court
—=ached the absurd result that public international law docs not
sepose civil liabilny on corporations, when in fact corporate
Sshility is a universal stale practice. The Kiohel court reached this
Jearly erromenus result because individual rights amnd duties of
physical persons are recognized only exceptionally in public
sernational law. As a general rule. slates arc the solc addressees of
—sernational law, though there are exceplions, notahly jus cogens
e cortain treaties which are intended w0 have direct effect, such as
welf-exeouting treaties. The ATS gives effect both 0 CUSIOMATY
mterpational  faw  and  treaty  law, International  trealy  law
smequivocally imposes civil liahilities and cven permils imposition
o criminal liahilities on corporations. The decision of the court in
iobel that the law of nations does not impose civil liability on
corporations is a reversible cror.
Against the background ot the unwillingness of the Courls in
foreign jurisdiction w0 extend corporaie lighility beyond their
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national jurisdictions, the Paper call for a legislative rethink to
provision for the criminal lability of corporations which
death and injuries arising from exploration activities of
companies. Such company could be prosecuted and held aceo
as it is obtainable in developed nations such as the United Ki
The government on its part must be proactive to end a pattern
devalues human lives by irresponsible organisations. Such a
will send a strong message to the corporate world that there
‘eriminal responsibility' for criminal acts of misconduct,
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ABSTRACT

Access wo informarion has moved 1o the centre aof global thoughts and

COMPOSSION,  Seeiny that same i5 anglopons to participatory

Lovernance. Stature promulgaied to permit access io imformarion has

turned oul to conspive with other file proof legislations. In practice,

the content of the Act ramles access 1o information in every detail,

hence the limiteiion analysis. The paper with effort generates the limit
af privacy of public official within the ambir af the Constituiion of
Federal Republic of Nigeria and the Oath Act, The factors to be it
inle comsideration in determining whether there was g breach af
privacy include oath af office, public interest, volume of infornution

in question and corruption. The author wses Johannesburg Principles
and stmilar fudicial pronouncementy to extablivh legitimate grounds
Sor using security as a veason for withhiolding viral informarion. I
went furihier o stare what the affidavie evidence of parey Feeking o
rely on securiry reason fo withhold informarion must contain. No
doubt, the Act is bogged dowi ih a legal morass and whoever wants to
See vecord of public officer has to sue to get it. The paper as part af
recommmendation admonishes the court to allow gecess 1o aues ar
public afffcers as food not drugs.

" Algboklan Presiderr, LLE, is & Post Gredoare siodest of Legisliive Dirafiing in hatzoul Open
Umivzesity wl Migeriz,
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RODUCTION

som of Information Act 2011 (hereinafter referred to as the
was promulgated o promote access to information. The Act
= much (0 be desired as it bars access to some official
srmstion about elected or appointed public officer inu:luding
scsl office seekers’. It did not cure the privity or secrecy that
sedeviled government record in the past. The paper argues that
Aot rattles access to information in every detail, The primary
of the Act which is to make available to the press and
all possible information concerning the operations of
=mment or its officials may have been defeated, The Act did no
wssly abrogate stamies stalling access to official information in
particularly Official Sccret Act? In a freedom of
mation regime, the Mow of information from official sources 13
ght with lists of prohibition, The overall effect is that a culture
secrecy prevails inoall povernment institutions, nurtured and
= legal effect to by our legislation.

>

FINITION OF TERMS

=dom of information or right to disclosure is a righl ensured by
selation which guarantees access to informaton hbeld by
ernment or some of its officials. It is the legal right’ to access
ery personal or public data in official or private custody without
omising the imegrity of same. The primary purpose of the
= i to make available to the public, possible information
cerning  the architeciural operations of government or ity
=cials. The right to know must be cxercised by legal process
ablished by related legislation.” It is the right to disclose o the

Section 14 (1) (b) FOIA

Section 1 (Lyand 27 (Lol the (HTicia! Secret Act; BNOU29 Laws, of Federation
of Nigeria (LFN) vol. 13 CAP3 {2004)

Section L (1) ;

Murad M; “Tmproving Transpasency Through Right to Information and E-
Governance; A Bangladesh Perspective” CGT 200100, Vol. 6 Issue 10 3, 2000,
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public and the public right to express it. Defining the public’s right
Lo disclose necessitates an examination of the pencral purpose of the
entire: FOLA since the Act as a whole was designed 10 serve the
public’s right to know." On the other hand, Warren & Brandeis
define privacy right is the right to be let alone. For Morsham, it is =
state of desired in [-] access.” Tt is no doubt a right tied o
fundamental freedom and values of contemporary societies.

FREEDOM OF INFORMATION ACT 2011:
LIMITATION ANALYSIS
(1} Information relating to the expenditure of public funds Section 2
(3) 1d) (v} of the Freedom of Information Act, provides that a public
institution shall cause to be published information relating to the
recelpt or expendimare of public or other funds of the institution
Additionally, section 2 (3) (e} (i} of the FOI Aet provides that 2
public institution shall cause (w be published materials containing
information relating 0 any gramt or coniract made hy or between
the imstitution and other public institution or private organization
L'he summary therefore is that information or materials explaining
the expenditure of public fund can be accessed by the public.,
Hypocritically, the Act also states that an application for
nformation relating to expenditure on building construction which
will compromise sccurity should necessitate the wrning down of
such disclosure.” By the Act, sell acclaimed security resson is
sufficient w twrn freedom of information to privacy of information.

Available Trom v apaicarnal .orplaric leddownloadb 072 TE, scoessed
an st Jung, 2011 6 R:00pm

% Rosefield F; * The Freedom of Information Act's, Mrivagy Exemptions are
The Privacy Actof 1974 HCL. Rev. val. |1, 596, 119761 597-HM

©. Warren 8. I3 und Brandeis. [.1% © The Right to Privacy'” HLR (1890}, vol.4,
P E93.220

7. Morcham, N.A; “Privacy in Common Law™ (2005) 121 LOR. 623

8 Building constrecied partly or wholly with public funds, is not to be disclosed
tor the public where it will compromise security. See Section 19 (1) {bl of the
FlilA
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as shuse flowing from national secority and counter-terrorism
solicies is a clog in the wheel of freedom of information and
espression, In Kenedi v. Hunmgary, an cxpert in history of secret
wevice applied for original documentary sources of the Hungarian
wecret service. It was held that the domestic authorities had violated
e applicant’s right, and that access to such sources for legitimate
wssorical research was an cssential element of the exercise of the
splicant’s right 10 freedom of expression.”

FOIA is sturdy-security coverage of relevant information. By
Sokannesburg Principles” there are legitimate grounds for using
wecarity a5 a reason for withholding vital information, One of the
srinciples states that, restriction sought w he justified on pational
security is nod  legitimate uonless s genuing  purpose  and
Semonstrable effect is to prolect a country existence or s territorial
mecgrity against the use of threat of foree, whether [rom an external
source such as military threat o internal threat like incitement to
wolent overthrow the government, Similarly, principle 15 provides
$ar where public interest to have the information oulweighs the
sarm from disclosure, same must be disclosed. ' The onus is on the
Seate seeking 1o justify a restriction based on grounds of national
security to state the specific threat,” The court shall for the purpose

% Judpment delivered un May 26, 2009 repored at (2009) ECHE 786, {2009}
BHRC 335, (2009 53 EHRE.

0. Joharmesburg Principles: National Security. Freedom of Expression and

Access e Tnformsation:  Asticke 1% (London: 19961, Asailable  from:

Bihtpetwnw aricie] orgdocmages’a 1L html.

The Federal agencics are proper pany delendants sn FOLA liigaticn. The onus

i on them to sustain their defence as i this case the proof of the speafic

threst and lay precise definition to safeguand abuse. See Klass & Ors v

Federal Republic of Cermany (Series A, MoZ8, 1979-80) 2 BEHRR 214

delivered on Gth September, F978, Abrahom & Fuose v United States 138 F. 2d

1075, 1078 {Gth Cir, 20804

12 See Jony- Kyaov FRG (Series A, Moo 28) 1979300 2 EHRR 214, 0 September
1978 The onus of prool of Tundamesntal rights infringement iz on the sale or
the infringing authority. The onus is them to state that the denial of rights was
justified by law. See 555 v Agbukeix (1999) 3 NWLR (pt. 595) 314, Ejefor v
CHEeke (2007 NWLER (pu665) 363
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of advancing and never for the purpose of restricting the applicant's
rights and freedom, respect municipal, regional and international
hills of rights and proweols in African regional and the United
Nations human rights system.” The domestic application of
international laws by municipal court is replete in history of Nigeria
jurisprudence.

The essence of these principles is 1o stall unattractive nations!
threat question devoid of substraum®,  Security reason can oaly
stamd 10 opposc an application for information if the affidavit
evidence contains materials suggesting the involvement of the
applicant in insurrection and also that the information requested for
will aid the applicant in further perpetuating threat t© national
security.” Agree that fusre harm in the counter affidavit is
speculative; the court will weigh up and cvaluate the commpeding
values and interest in the affidavit in contrast and comparison with
the circumstange and context.

Privacy or confidentiality which is imtended only for the
purpose of securily is much abused. Citizens® interest in tracing the

13. Sce Paragraph 3 (b of the preambles to the Fundamental Human Right Rules
(FHRR) 2009, The overnding objectives of the Fundomental Human Right
Fules is to expand the Comshiution of Federal Republic ol Migena 1999
especially Chapter 1V for the purpose of interpretation and application with a
vicw to advincing and realizing the rights, fresdoms and protechon conained
in them and also atlorchng the protzctivn intended by it

|4, Ree the cases of Oxuaga v State (1996) 9 NWLE (. 336) P.1 LCDC Lid ¥
AGE (2002314 NWLR P 786, P. 1. Orum Angm LU v Tepa (2005 12
NWLER (Pt 835) 358, Nemi v AG Lagos (196) 6 NWLER (Fr. 452) 42 @35
555 v (i Aghakobe (1995) NWLR (Pu 5950 G.OK Ajapi v AGE (15981
HRLEA 373, 378 Ratin 3.

15, The security concern must contmin details of the chssified stans ol the
disputed recond in the counter affidavit. See Miltler v Caser 704 F.2d 7731776
(.0 Cir. 19843, The court must aceord substantinl weight to an agencies
affidavit concerning the detils. See Wolf v A 473 F. 3d 370, B DuC Cir
20671, The court is warned not to act in vacuum or fill same.

16. S Asari Dok v FRY (20072 |12 NWLR PT, 14E P. 320 & 354- 360 R v
Secretury for Home Department Ex Parte faferomi (1393) the Times, Gth July
1993 cited in Barnett H; "Constitutional and Administrative Law', Cavendish
Puhlishing Limited: London, 3rd Editon: 2000, p. 875,
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s wealth is at its lowest cbb, accounted for principally by
v alarm. The Supreme Court of Costa Rica has held that the
: Bank’s tefusal to disclose a report of the International
Fund, requested by @ newspaper, violated the
onal right to information to the detriment of all Costa
citizens, The Court reasoned that the 5State musl guarantee
mformation of a public character and importance is made
o the citizens amd, in order for this to be achieved, the btaic
encourage a climate of freedom of information. In this way,
Seate is the first to have an obligation to facilitate not only
o this information, but alse its adequate disclosure and
tion, and towards this aim, the State has the obligation o
the mecessary facilities and climinate existing obstacles to ity
7 In treaching its decision. the Costa Rican Court relied
: ically on the symbiotic relationship between the right (o
wemation and the rights of democratic participation. A law like
sS4 thar stimulates  indifference cannot fight unguenchable
weesie for frandulent acquisition. If a limitation applies to some of
" we mformation in an official document, the public authority should
severtheless grant sccess 10 the remainder of the information it
msins. Any omissions should be clearly indicared. "

 @EPORTS, PUBLICATION OR STUDIES PREPARED FOR
R BY THE INSTITUTION

e Act allows reports,” studies, publication prepared for or by the
emution™ to he publicly accessible. The same Act provides that a
it of environmental test by or on behalf of any public institution
! not be publicly available.™ The Act has placed privacy concern

Bavarro Clundrrez v, Lizano Fart, Judgmeni af Apnl 2. 2002, as translatsd in
the 2003 Report of the Special Rapporiews for Freedom of Expeession, p. 181,
Article &.2 of American Conesntion

Factual oo inspeclivn repodt

Section 2 {3) (d} (iv) and (ehin) of the Act

Section 15 (21 of the [OTA

1o




2003 NNERCT

over environmental reports. In 2008, National Ol Spill Detection
and Response Agency (NOSDRA) commissioned United Neréons
Environment Frogramme (UNEP) 10 study the namre and extent of
oil contamination i and around Ogoni in River state® The
environmental report stales thus;

“.....the most serious case of ground water
contamination is at Nisisioken Ogale, in Fleme
Local Governmem Area close to a Migerian
National Petroleum Company product pipeline
where an Scm laver of refined oil was observed
Mloating on the groundwater which serves the
community wells..,. ™

The report further swate that the people of Nsisioken Clgale
Community have for several years being drinking water
contaminated with benzene,™ Tt is ridiculous that the FEH4 forbids
the people from accessing environmental report of (his nature, so
that they can be guided against eminent harm. Since the Act bars the
citizen from a mere report, it therefore means that white paper on
environment s a classifisd report. lronically, cven under the
Official Secret Act, an environmental report enjoys no such
umbrella. In Marcel Claude Reves & Ors v Chile™ where the
Chilean Committee on Foreign Investment renceed on the relesse of
information about deforestation project for evaluation to requesting
organizations. The petitioner argued that deforestation project is

el
I

One of the vil producing communities covered by the report is Maisioken
Ohgale Community, Eleme Local Government Area, Rivers Stie,
23 BReport of United Mations Environmental Programme; “Envieonmental
Assessment of Ogoniland” 2010 Executive Summary. p.3
24, A known carcinogen at levels over 900 times above the World Henlth
oTEInization kewvel
25, Case 12. Lo, Reger M, ala, Available from
h;tg;{."'l.'.-wwt.um.:;dmhumnﬁm’-l:agﬁn'td!-!Pj.m. Accessed on October 151,
20001 40 7:30pm
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w the activities of fundamental public interest and thus
direct  citizen  participation in  their oversight. The
insisted that the information is classified and
al, While disrmssing the submission of the respondent. the
American Commission in granting the relicf of the applicant
wed that in a democratic ambience, information reguest is
than legitimate confidentiality particularly when “the refusal
without the State providing any valid justification under
Law™. *

Smularly, in Guerra v. faly™, the Court held that Article & of
Court of Human Rights imposed on the authorilies a
obligation 1o inform individuals living near a chemical
v about the risks of potentially devastating accidents. Failure
=0 had left the applicants unable to assess the risks and make
decisions abour living near the hazardous facility.™

Tm=rmational bir Association ([BA) Media Law Commities “cuse of Claude

Frees & ) v Cheile ", avarlahbe frum
e milfoe crpfArticleMetalsaspe?  Avcessed  on 15th Deceinher
2012 @400 am.

1958) ECHR 7 delivered on E9th of Fehruury 1995

The Coart found that semilar positive obligations existed in MeGinley & Epan
o Ulmited Kingaow (Case noo 19007 04008.000), Tedement of Junc 9.
PERE: avatlahle from

wurw hgr orpfsafricataceess informatiod BCH RAme minkey_czan. litml b,
Accessed on Jed of August 2012 & 3,16 am,

mvolving refused access o records regarding the potential hazards resuling
Som nuckear radiaton tests o which the applicants had heen exposed while
serving in the British army. In this case the applcantz who are retired military
officers participated in Chrstmas Island  noclear tests. The  document
containing the environmental radiation levels amd the fact that they have been
weated for vadiation — refated condition shortly afice the detonation was kept
& the Atomic Weapons Rescarch Establishment, The applicant necded the
document before the Pensiom Agt Tribunal (PAT to extablish that thers wns o
fnk between their health problems and their exposure to radiation. The Stane
sbjected on the ground that local remedics espoused m Rule 6 of Persion Acr
Tribunal have not been exhausied. The rule provides that applicam hiss an
opporiunity 1o apply #o the President of FAT for direchon requesting the
disclosure by State any relevant dorument. The count held that if a procediene
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Environmental data access is regulated in the United Kingdom hy
Environmental  faformation Repulations 2004 implementing - the
Aarhus Convention™ specified in s.4 that a public authority shall in
respect of environmental information in s custody progressively
make the information available o the public by elecironic means
which are easily accessible and take reasonable steps to arganize the
information relevant (o iis functions with & view 10 the active and
systematic dissemination to the public of the information.

FILES CONTAINING DETAILS OF CONTRACT, BIDS
AGREEMENTS

There 15 freedom o access files containing details of coniract, bids
agreements under FOLA ™ The same Act prohibits details of contr
agreement where the interest of the third party will be affecied.” I
similar vein, proposal and bids for contract was also bared where
information will frustrate procurement or give advantage to any person
Omne wonders why the Act speaks valume of privacy than the access
was meant to secure. The Act like other established file
legislation,” virtvally choked ofT all access w0 governmeni files.
denial of information limits popular influence and participation 3
governancs. In Nigeria, an average voler is o far from gove

was specifisd tor the disclosure of decuments which the appliconss failed 1o
ulilaze, b canned b said that the State prevented him from garhing access o
relevont information or evidence. The meni of the request wis highlighted bar
the applicarion failed.

29, “Access To Informanon, Puble Parscipation In Decision-Making  And
Access To Jostice In Environmental Matters™ done at Aarhus, Dienmark, on 23
Tune FY4E, Aviilabla an bup:wwos anece orgleny/ppfreaivies) bim. scosssed
on 1Tth of bay 2001 & 10006 pm

30, Section 2 (3) (e €i) of the FOEA

31, Secrion L5 (1) (b} (op. cit)

32, Section 15 (L) (e)dDp. cin}

33, Official Secrer et WO29 Laws of Federation of Migeria (LFN) val. |3 CAT
(2004, Code of Conduct Boresis und Tribung) Act 2004, Penal and Criminal
Code. By section | of the Official Secret Act all informatinn ang prohibated
froom being trunsmitted except expressiv permitted by the government.
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s reason the people have heen stripped of their national assets by

! servants and unpatriotic burcaucrars under the puise of secrecy.
sacicty can progress were lemlers not only abdicate their basic siate
s 1 citizens but also deny them ressons or mechanism o

otherwise.

ES PREPARED BY INSTITUTION
ot allows access o studies prepared by the institution,” and
same Act prohibits access w research conducted by faculty
< ® Research is ithe raw information wpon which better
ing and knowledge is based ™ A rescarch material
difficult or impossible to access where [aculey members’
cannot casily be gleaned. This information which will add
o knowledpe is painstakingly shredded in secrecy. A law that
privagy coverage on the pages of scholarship is prone to
vinlation of marality reyuired for inteflecrual revolution. T
Iy correct that anyone comfortable in secrecy cannot lay
w decency., Above the muwrmur and storm of privacy,
v of siudies improves rescarch, learning and hreathes down
scwdence of mediocrity. Freedom of expression is the public’s

w open access to information snd w know what governments
w=cials are doing on their behalf, without which truth would
and people’s participation in government would remain
T gueh access (o intellectual materials is certainly to be

Serrion 237 (d} (iv) af the At

Bections L7 00 e Act

Ceem PO Current Desscs in Besearch Access w Public Register Darabases"
ERT Wol, 2, o2, 2011

St Declaration of the UN Special Rapporizor o Freedom of Opinon and
Sapwession, the OAS Spevial Rapporteur on Freedom of Expression and the
OSCE Bepresentative on Freedom of the Mediy, Movember 26, PFD. S also
e 2004 Juim Declarption of the three mechanisms, atupted on December G,
ot which affirmes that “[tlhe mght oo acoess nforation held by public
setorities is a fundomental human right which should he given effect at the
samonal level through comprehensive legislation. ..
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welcomed - giving much support @ the idea that government should
provide data for analvsis, enguiry and further discuss.

PERSONAL INFORMATION

Financial, medical, social, educational, information or profile of
students, clients, individual, residents, is personal information {ha
cannl bee applied for, Private information that should not he
accessed by members of the public falls within the scope of privacy
interest.™  Personal information of public officers and applicants”
ar prospective public officers is prohibiled from release.

It is my candid position that privacy right of public official may be
invaded fur the satisfaction of the general public. This is because,
they disembowel the legitimacy given by the people with fantasy in
their display of gruesome official thievery swept under (he
constilutional right of privacy. Generally, in 2 fresdom of
information regime, cvery citizen becomes a walchulog in possession
of a waich list rather than leaving the cumbersome task at the mercy
aof sluggard representatives who have weaken their vwn ability {0

38 By sstion L4 (1) of FOLA 020013 an aseliciion far ender lisied i farmation
kst B domied;
“la) files and personal minrmation mainteined with respect 1o clieats, patients,
residents. students or other indiveduals receiving sneial. medical, educmtional,
vicahwnal, financial, supervisory or costidil care or services directly or
indincetly from public institwnns,
Uik personal files ancd personal inforation mintned with respect 1o
employees. appointess of elected officials of anv poblic institution e
appficints for such position
Tk files and personn] information maintzined with respect w any npplican.
tegistrant or licansee by any government or public institution conperatng with
o7 engaged in professional or occepational registation, loensere or dizcipline
"(d) informaticn roguied of any @y payer in connection with the assesciment
or collection ul any tox unless disclosurs is otherwise reyuined by the statute.
and .
(el information revealing the identity of persons whuse file complaints with
o provide information o administrative, investigative, law enfoccement or
pen’ agencies on the commassian of any crime.

My Bectwn 14 (b g e
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a5 the legitimare represcntative of the excluded citizens,
rule in a democratic' selting is unacceptable and the
t standard is an open register. Freedom of access to
records of public officers is important because of the
TCASONS;

I. 1t inurcs administrative and moral justice helween the
public and public officers

2.0 encourages legal or regolatory  processes by
promoting conclusive facts or  evidence devoid of
speculation

3. As a public delegate it is important for the citizen 10
know the properties and lability of trusiess before and
after the period of representation because secrecy
comes betore srealing.,

4. it will melt down the incidence of conflict of interests

3. it enhances public trust and credibility

6. it is placform of reviewing services to appraise
stewardship

7. lasting loyally and goodwill thrives only in =2
transparent Fovernment.

8. It 1s part of a trusiee responsibility o release any
available infirmation on the request of the people,

9, removing the veil of privacy from a public officer
promotes humility and emptiness and  s0  Jenics  the
incidenve of rush for public office.

Where a society has chosen to accept democracy a3 its creedal
it s elementary that the citizens ought to know what their
ot s doing. No democratic government can survive
accountability and the basic postulate of accountability is
the people should have information about the functioning of
t. The citizens' right to know the facts, the true facts,
the admimstration of the country is thus one of the pillars of a

1o
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democratic State.™ The right o information is alse & precondition
for the exercise of the basic rights of political participation and
representation, guaranieed inter alia, by Aricle 23 of the American
Convention on Human Bights." Access o information which 15 also
an expression of information held by the povernment agencies
permit peoples participation in public governance by virtue of the
social oversight that can be exercised through such access with
minimal blockade.

Freedom of information legislation is as old as currcncy, The
Swedish Freedom aof the Press Act of 1766, the world’s first access
e information law, provides that every Swedish citizen shall be
entitled o have free access to official documents. n order to
encourage the free exchange of opinion and the availability of
comprehensive information. The United MNations General Assembly
decided, i ome of her militastic resolutions, that freedom of
information is a fundamental human right and the wochstone of sl
the freedoms to which the UN is consecrated.™ Fundamental right
of access to information 15 a corollary of frecdom of expression
Article % of African Charrer on Human and Peoples’ Rights™ stated
that evervone has a right to receive intormation, right o express i
and disseminate it within the law. Courts around the world have
similarly determined that the right to receive information, including
information held by the government, is a cemital and separaie
element of freedom of expression, The Ewropean Couwrt of Human
Rights, for cxample, has repeatedly held that Aricle 10 af the
European Corverrion guarantees not only the right of speakers o
impart information and ideas, but also the right of the public to be

40, Gupra v, Lo of fedia [ L952] AR (50 149, 732

41. Which recures the right of every |18 citizen o rake part in the condugt of
pulic alairs, duectly or thweagh fresly chosen represantatives.

: UM General Assembly Besclution 53901 of 14 December 1046

43, Article ¥ of African Charter on Human and Peoples’ Raghts 1954 (Ratification
Enforcement) Act {Cap 100 Laws of the Fedeanion of Nigeria 195960

17
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v mformed. ™ In @ modern demacracy, a significant part of
=ity of public information A citizenry reguires is in the hands
Se state. The povernment shouwld be subject o a general
on o make it available, save when a compelling public
dictates otherwise. The right of access o state’s information
& widget of democratic praxis aimed #t combating corruption,
of office and conflict ol interest.

Cermain criteria determine the scope of privacy of public

" the court is required to take judicial notice and apply it as

y standard or custom,™ deveoid of any definice guidelines,

sategory of citizens expected to declare asscts and take oath of
have no cavse o beckon on privacy. In the case of INEC v

& Ors,* the Supreme Court said that no public officer shall

w perform the Tunction of his office until he has declared his

s and subscribed to path of office. There are differcnt species

zrade of oath of office.” Those who by oath of office is

ed the duty of trust must allow cesrui gue trust to Teview

hip. An academiyv rendering of the Constitution® and Oath

s that a public officer is a tustee and under obligation w

public interest ahove personal interest, Open personal profile

& duty of care owned by trustee 1o heneficiarics.

- —
—

Sundey Timer v, United Kingdow (Series A, No. 307 Bwopean Court of
Hurman Bights {1979 1980; (19749 2 EHRE 245 ludgment of April 26, 1979,
Democeatic paricipaion, Ooch of office. tmsteeship. visibilay amonz athers
Bectiom 1232 (20 (L) of the Evidence Act 2011 {as armended)

(2011112 NWLR (. | 262
Exgcutive Chth of oftice admimsiered by the Chict Judge: legislotive cath nf
office administered by Clerk, udicial Oath administered 2y the Chael Jodae,
Chath of atleginnce, Oath of Office, e
Soc section 2ar 1} (C), section 27 (2) (Fi. section 32 (1}, section 94, sartion
L4 secton 149, section sccrion (55 (1), seotion &7 [2], seciion 194, section
196 4, section 208, section 200 of the Constitation
bt Schedule to the Oath Actof 1963 (LFN Val. 12, 2004 stales:

A Pwill ahways place servace s tlee pblic above seifis interesrs, realizing
tinerr o puiblic affice i a st Pl @0 the pedformence of my effteied dueties
exchew wnd expase corruprion and will alse nor corrum otbers or aid er alber
corTiEren U ey ol v freer inoped caiide e peblie service”
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There are instances where officialdom requires us to following:
a course of action which differ fromn the one maost preferred
according to personsl view of the matter. The cthical standase
required by both official nath taking and assets declaration ritual &
the maintenance of high stndard of honesty and public trust so s
te secure confilence and citizens” respect for their government. b
therefore means that public officers under oath of office has a duty
o improve the mindsct or confidence of the general public whick
may likely and rightly Judge povernment by such display. By the
oath taking, a public officer elected or appointed is a trustee and
under a contract agreement 1o abhor corruplion. ‘The stale of
profligacy has generated o lot of crack in the marriage contract. A
private individual thar has a service or representative contract with
the public has & moral and legal duty w publish his assets profile
for the benefit of the public as against the secrecy proposed hy
section J4 {7) {B) (e} of the FOIA, No public officer is paid to act
her personal agenda as an agent of the public. Fven i privale
company that has a contract with a public institution or utilizing
public fund risk a chance of barring right of access to records,”!

The refusal of government agency to publish assets of public
officers” and the failure of FOLA 1o cullivate access o private
information of public officers constitutes far more injustice than
privacy invasion,

Another candid test of privacy was as propounded in the case of
Campel v MGN Lid™ where Lord Nicholas held that whether or nos
information i private, depends on whether in respect of the
disclosed facts the person in question had a reasonable expectation
of privacy. There is a public perception that most of the peaple who
battle to get ino public office do so for self-corichment and not

Sl Bection 2 (Nielin) and {7) of the FOLA. In the case of 045, v Cases 376 T
A 20122 (It Cir. 2004}, 11 was held thar a private company s not an ogcrey
and nor aubrect o FOLA

3L Cuode of Condeet Burean, See Code of Conduct & Tribunal Act (CCTA) Cap |
1A LFN 2004

33 004y UKHL 22; [H¥d) 2 AC. 457
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hence the nesd for the sovercienty wiekler o see what a
= officer has bought while in office. Election or appointment
sublic office is celebrated as an opportumity for the officer aml
family, friends and kimsmen w help themselves w public

" The designed shield for personal criminal liability is

lemger impregnable. Since FOIA was passed to serve the public
o konow, public nterest hecomes a ground of invasion of
gacy

Additionally, courts can order disclosure of any file which does
e contain vast amount of personal information, even though the
wzsion will cause an unwarranted invasion of personal privacy.™
A major factor in determining whether a claimant has a reasonable
espectation of privacy of personal information in a public place is
e pature of the claimant's activity.™ Moreham in his paper
“povacy m public places®™ has argued that people should have
=ster expectation of privacy o plaves where cnly few people can
s them.” The more conspicunas, the more the volume of
apaders.

There is strong evidence that income and asset disclosure has a
seezsurable amti-corruption impact, For example, Latvia, which
mow has one of the most comprehensive financial disclosure
wsems in Europe, has experienced a significant decline in public
poception of cormuption.™ In the case of Casas Chardon 1
Menisterio  De  Transpotery  Communicacionesy  Chro,™  the
Constitutional Tribunal of Perw on 28" of Seplember 2009,
expanded public access to the assets declaration of government

4

Ekpu A Ok "Cuarbing Conuption in Kigeria, the Tiale of Code of Conduct
Bureaw™”. Benin City: JPL wol. 2: 68 2004,
See Difforw v Shalez, 517 F2d bob, 17 (DO Cir 1975)
Storcham N, "Privacy in Public Ploces™ CLI Yol 65, 2006, p.473-005
f il ) 322
Mvailable fromn hirpimediaransparcncy. orgfimops/cpiZ0), accessed on
Deecember 28, 2011 @ (2:000Gm,
Mwatlabbe  frosme  wowowesoros.orgfimtian vejustiecit pation™vargas‘amicus-
submission-20 000225 pdf, accessed on December 12, 200100 L2000m

i
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officials. The court stated that upon request by the public, assels
declaration should be disclosed mcluding real estate and moveable
property interests recorded in a public register. The court added
that any person in & public office has lost his right (v privacy on
{ransit.

In Brazil, there is no general, legal requirement that galarics of
government officials be made public, However, in June 2009, the
Mayor of Sao Paolo, in furtherance of TANSpArcncy MCASures
implemented by the City, ordered the disclosure on a speciil
wehsite of the names, positions, and precise salaries of all of the
147,000 cmplovees and other 15,000 persons contracted by the
City. Two associations of civil servants challenged the City's
decision on personal privacy and seeurily groumdls. (In appeal, the
Supreme Court of Brazil, after weighing the competing rights and
intercsts involved, held that the public interest in the disclosure of
the information at issue should prevail, The Cour noted that the
advent of the Internet has transformed the ahility of the public two
munitor soial expendinre.™

Access to assers declared is an oversight responsililicy of
citizens” over representatives. The Hungarian Constintional Court
ruled in 1992 that freedom of information is a fundamental right
essential for citizen oversight.” The publicity and accessibility of
data of public interest is a fundamental right puaranized by the
Constitution. Free access (o0 information of public interest profotes
democratic values in elected bodics, the exceutive power, and
public administration by enabling people to check the lawtalness
and efficiency of their operations. Because of the camplexity of the
¢ivic sphere, the citizens' sway over administrative decisions and

6. SINESE & Ors v, Oty of San Paclo, Judgment of Tuly & 2009,

6l. Tarsaugo ¥ Hugaiy [1992] available from
www hudoc.echr poeantisites enzipapesrserach.aap, accessed oo Gth
Seprember 20036 04 MHpm
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= manggement of public affairs cannor be cffective unless puhblic
mhorities are willing to disclose pertinent information. ™

I submit that allegation of corruption™ is a matier of puhlic
swerest and should be sefficient to compel assers publication, The
wsht o personal liberty™ guarantecd under the Constitetion is no
#solute. No right is absolute™ and almost all rights can and
wmetimes should be limited if the exigencies of the siwation so
s=guire, Fair interception of personal information does not infringe
o the right w privacy granted by the Constitution.*® In 2000, the
smer-American Commission on Human Rights expressly recognized
= access to Information held by the state is a fundamental right of
swery individual.™ A converse explanation of secrion 68 of
Swidenice Acr is that 1 public officer shall be compelled to disclose
wformation made to him in official confidence where public interese
Semands. In other words, it would be faeal for democratic UPCIESS
& public fipures could censor public debate on the basis that the
meormation sought was private data which cannot be disclosed
wuhout consent. It requires us to make hard choices between the
weifare of the general community and the protection of an
mdividual who mav want to harm tha community; between the
w=ainty of individual suffering and the potential of  great

B Decision 32711992 (V.20) A, ot 183184 (as tronslated by the Office ol the
Hungarian Parliamentary Commissioner for Data Frotection and Freedom of
Information). In 19694, the Hungarion Court struck down o State seorels L,
ruling that it imposed impermissikle restrictions on the right to nformation. T
& duing, the Court found thal [ree access 1o duta of public interest, inciuding
those held by the s1ate. is one of the preconditions for the exercise of the Tight
r free expression. Decision 34/ 1994 (V1245 Al

List of cases of public interast include corruption. pPeverty. riggemg or human
fighis abuse,

Doknnbi Asari v FRN C2007) NWLR pr. [045

See Lzeokw v Ezeoomn 1111991 6 NWLR . 200, P, 708 & 765

section 37 ol the Constiiution of Federal Republic of Migeria 1990

Imter- American Declaration of Principbes on Freedom of Expression, adopied
at the Commission™s 08k repular session, October 10, 2000,

112

i

LA Y



2003 NwWHERCS

suffering. ™ What would determine the violation or the guarantes of
human rights, cspecially in a crisis-ridden and poverty -strickes
continent like Alrica, is the extemt 0 which socio-econmmic
contradictions are resolved. ™

FORECLOSING THE COURT FROM DISCLOSING
INFORMATION
Although the Act is meant to assist public to reach nessd
information et the Aect resiricts the court from disclosing
information that would nt ordinarily be disclosed to the applicant.,
For this purpose, issue relating (o disclosure under the FOTA is
held in camera.™ It must be noted that the Constitution” listed
public. morality, public order amongst others as the specific
circumstance o carry out trial in camera. Therelore cases arising
from failure to declare assets when held in public will not distort
[Illl:l].EE morality or order. In the case of N4B Led v Barri Eng. (Nig)
Led™ the court held that any act of secrecy, however desirable it
might seem detracts from the auwra of umpartiality, independence,
publicity amd ungualified respect which enshrowds justice given
without fear or favor, The cowrt held further thar secret trials
whether civil or criminal are mt normal norms of 4 democratic
society. The Vaughn index allows the court o make 3 judgment on
the: validity of te claimed exceptions without kaving to conduct an
in camera review of each document.™
The stealth inherent in privacy related trial protects the accused i
such a degree thar will act against the public interest, The strict

GF.  Linga. I "Bulancing National Security and Human Rights" {2008) 20, Lagos
MIALS,

63 Thomdere. J; “Is Demociacy Possible in Africa? The Eliss. the people and
civil society™. Quest: Philosophical Discuaaons, vol, VI Mo, 2: 104, 1002

T Bee section 22 of the At

T1. Section 36 (3} & (4) () of the Constitution

T2, (19953 8 NWLR (PT13) 276, Ses section 3603} of Constilution 1594

73, See Marks, A. N; “U'reedom of Information Agt: developing a record for
appellate review™ GWL, Rev, viol. 67; 1033, 1999,
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eimed exceptions™ do not cover the cases of privacy concern in
o Act, In Lagunjn v Olubadan ~In- Council” the defunct West
s Court of Appeal held thar in spite of the fact that the
Cawernor was vested with the power of 2 “sole judpe” under
o 2 (2 of the Appointment and Deposition af Chigfs
Semance, his action was invalid as oo due inquiry was madle by
e 10 investigate the allegation mede against the 1% Respondent.
W submission is that secrel hearing in the Act cannot fight the
msitutionally  guaranteed public  hearing where rights are
aeoived.

SUBLIC INTEREST LITIGATION UNDER THE ACT
The FOIA prohibits the disclosure of personal and national
erest’ information except it can be argued that such refusal will
esdanger a public interest. Public interest is the pencral welfarc of
s public that warrants recognition and protection. Black Law
Srctionary™ defines it as something in which the public has stake
wspecially an interest thar justifies governmental repulation.” Public
swerest litigation is an issue, will or guestion of considerable public
smportance that is brought before the court, This kind of litigation
erings  from  widespread dissatisfaction  with  government
—ecklessness generated by personal rather than hroad public demand
sey ostensibly clected to serve. In this contest, the phrase “public
soerest litigation™ cnunciates an unlimited court cases that will
—olve a balancing of interest between the ofticial secrecy,
secessary public scruting and the preservation of public Tights to
know

The court is an agent of pood povernance via her ruling,
ssdgment. Teview and orders: A citizen denied right to information

Section 3641 1a) Conshidion
12 (WACA) 255

Rrvan A, Ciaener (ed): Black™s Law Dictionary; Ath Editiom USAD Thormpson
Wast, W04 plZon
(ihid] p. 1266

#olE
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is entitled to seek judicial remedy in accordance with the provisions
of the consttution and other laws.™ Public intercst litigation i
corruption related cases in Nigeria have high social and cultursl
acceptance and this is where liberal posiure of the court is needad.

The besuty of the Act is hat any agency that refuses 1o disclose
information risk being sued by the pary who reguestes] Tor the
fle™ However, the ‘right’ to disclose must be distinguished from
the power o "force” that is granted by the FOLA.™ A request for
information owght to be granted by the agency and not the court
Where all intormation, is forced through the throat of the court,
then the main essenice of the Act is defeated and the sole of the Act
hecomes an incentive for secrecy. The FOLA prohibits  the
disclosure of personal and ‘national interess information except it
can be arguesl that such refusal will endanger a public interest. The
court should emphasize that governmenis have an obligation not o
impede the flow of information on matters af public concern.

The power o review the Jecision o withhold information can
be instituted by the applicant at the Federal High Court. Onee
documents were rcleased, there cxisls no Case Of COMITOVECSY
sufficient o confer subject matter jurisciction on the Federal High
Court. ™ Jurisdiction must first be determined before review, The

75 Ses section B (), 46 of the Constiwuticnt. and section 20 of Fresdom of
Tnfarmaticen Ac

79, Apencics open themselves to pussible labality for refusing to heamaouT @ TEqUest
that the court may find ps having o greater public interest. Public efficers whi
arhivarily and capriciously  withbeld informanon may  be subjoct @
disciplinary action. See Tioinas v FAA, Mo. 015-2391, 2007 Wi 219988 @3
(1X0.C. Tonuary 25th 2007.)

30, Soe Rosenficld F; “The Precdom of Informenng Acl's, Privacy Exemplions
and the Privacy Act of 1974 HCL. Rev. wol LL, 396 (1976) & 600

1. Sham v Harris, 345 U5 169, 12 (1980 looar v 584, 720 Appx 733, 715
(1 Cir. 20030 Hec sociion 31 of BOIA. sechon 251 (07 4k LConsritution
1969 The Cowrt may mnt have the power Lo decide whether the informatios
released is complese. Tnquisition as to the socurey of the informaion canno
come by way of originsting summus bt writ summen and it s the subject
e thit determines the jurisdiction.
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—ourt may consider bath opposing interests under the privacy
cxemptions and most look broadly at the importance al” the
sfendant’s keeping of the file against public need of the
wforpsation. If both the privacy intercsts and the public interests arc
s be considered. disclosure should be made available to the
soplicant. In the United Sates of America (USA), the agency docs
is by preparing & Vaughn index for the court,*

YAUGHN INDEX FOR EXCEPTIONS
The courl has the power to order any institution to disclose
=formation or part of it 10 the applicant if the interest of the public
= greater.™ If any agency invokes one of the exceptions, it bears
“= purden of showing that the claimed statulory exemplions
soplies,™ and explain why it is velevant,” In Vaughn v Rosen™ the
0. Circuit remanded a FOIA case to the district court in order
Sor the court o develop a sufficient record to support its order of
commary judgment for the court, In so doing, the court created 4
Vaughn inder requiring withholding agency (o sub-divide (he
Socument|s] under consideration into manageable paris, CrOSs-
—efarenced Lo the relevant portion of the government’s justification,
It allows the reviewing court to examing each item and rule
sdividually on cach claimed exceptions. The main cssence is to
srevent the government from claiming a blanket exermprion for all
sought after documents and by so doing, ease FOLA review for
sopeilate court.

See Viughn v Rosen, 484 F.2d 820,827 (D.C.Cir. 1973)

Section 25 FOILA

See Summer v Department of Justice 140F.3d @& L1078 (D.C. Cir, LR
Feunding Church of Scienmology v Bell. 603 24 943,949 (.G Cie, 19T9)
{inict

gEMEEN

It



2003 MANHRC

CONCLUSION

The crux of this paper is that the sun has long sel over secrecy of
information. Privacy right of public official must be invaded for the
satistaction of the general public. Positions of trust, particularly, i
it is a paid office or attended with profit automatically render the
holder to disclose profit and loss. Trustess are afraid of privacy
invasion than death which is explained by primendial bureaucratic
thievery. Unprotected privacy status of trustee will propel the
masses to pensively address correprion with knowledgeable finesse,

The rot in the judiciary which has pulled out the blindfold on
the lady of justice cannot abdicate her of the pristine responsibility.
Our judges have to interpret the law, such that, it makes sense o
our citizens in distress and assures them of cqual freedom and
justice™ in the om-going case of the Nigerian people wversus
corruption. ‘The court must pronounce on primciple that access to
informatien is to be placed sbove secrecy in the face of allegation
af corruption.™ This will prevent agencics from withholding items
whose informational value outweighs privacy concern.” Privacy of
public officers must be broken into before they break confidence™
entrusted w them by the public.

Public intérest is a wholly inconclusive phrase which requires
the cowrt to apply statutory standard without any definiie goidelines.
The court must atempt to find a sansfactory definition for the term
il an acceptable balance is to be struck between the need o protect
privacy and the need to permil wirestricted access 1o vital official

BT, Oputadl; “Tudicial Activism: A cutalyst for political stabiliey™, Cruarndian
Mewspaper of Teesday 16 Seprember, 2005, ped.

B8, Thiz golden and swaight path of law should be followed ae opposed in
ereertain und crooked cord of discrazion,

80 Section 122), soction 1403), section 15045, section 19 (23, section 23 (1) (C)
nf FOLA

90, Staut . M The Costs of Grand Corruption in 3rd World Developmem
(190}, Huoman Devslopment Report prepared for the UINDF, Berlin:
Transpurency Tmernational. p.14
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secords. The court is & public institution and now that the hall is
with her, she must assist public interesl 10 ourwelgh mMere courtesy,
Covernment is adopting information as a mesns of interaction and
#ws making it the hack bone of povernance of the world. Nigera
=0 exception. Qur zealous electorate ™ should not be left out.

{nher factors in favor of disclosure that should be comsidered
sciude lepitimate concerns about corruplion of MiSMAaNaECmCnt,
Rasht 1o receive govermment or private information is a basic
sofitical right and absence of it is a social death and. like the right
w mpart information and ideas,™ an actual prerequisite for the
weaningful exercise of other fundamental rights n 2 modern
Semncracy peculiarly a Nigerian state, Furthermore, there is a Clear
wend in the democratic world to consider free access to disclosurc
s=cords ny essential to ensuring the ineprity and credibility of the
gwernment becuwse public office and shouldering public ust
seguire (his. For the FOIA 1o he given its true sense, public
wfcials must accept the glory that the citizens shed on their way.

This can only be compensated for by doing good will, with
e apd obedience, not as & burden (o hear, not 45 8 SOTTOW (0
wmare, not a gricf, not & loss, not a frown. ool a cross but share
shedience and a fairest of ustee commitment © beneficiaries.
Feon now, let the courape to disclose, rise against the potential
wreat of privacy and danger of invasion.

Who ot biies. serve as voters, comineniatoss ond even agent of electon
ngp'illg

Generully referred 1o 8s freedom of expression. See section 39 of the
Comasitution of Pederl Bepublic of Miperia 19499
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GOOD GOVERNANCE IN NIGERIA AND 'THE RIGHT OF THE
PEOPLE TO KNOW' IN A DEMOCRACY: AN APPRAISAL OF
THE NIGERIAN FREEDOM OF INFORMATION ACT 2001,

ny

EYDTA SINEO DDA

ARSTRACT

Cinod governance renw e Rudimark of Democracy the world over, This
includes guelity repeescoation, pelittcel participation, accolntebiliny ang
unimpedad arcess #) el or povernment informaiion and dociments, To
this end, the Nigerinn Constitution guarouees the right fo freedom af
expression aud the press which today, hod heen amplified by the engeimenr
of the Nigeria's Freedam af information Act 2000 Thes paper explored the
right of the people in a demacracy to seek and accesy informallon HECEIEAry
o effectively monitor and criticize povernmemt policiey and decisions fo
achigve good governance in Migerio. The paper pnderiook a compararive
anabisiz of Freedom of Infermarion Legisfarions and affted regelations ona
elobal view and juxrapased them with whar way abrainabie o Nigeria bejore
the passape of the Freedom of fformation Act 2001, The inpedinents and
limftarions 1o accessing informarion in Nigeria was reviewsd against the
backgrotnd aof the Freedom of Information Ao 200 T 1o discover whether the
Act in practical rerms, dismanled these Rindronces and linutalions in
MNigerla's gquest for pood governarnce. The paper found that the Freedom of
fnformation Ao 2001 though o welcomed beginning in the agitafion for
wumpeded aocess fo information in Nigeria., paricidarly it the promotion
of press Freedom and e praciice of journalisiy ond aeiiviries of civil
socterfes i Niperia, some of its provizsions Teave mick o be desired and are
actucdly bublry fraps 1o information seekers. The paper wanw thaf
Niperians should be courions in celebrafing the daan of the Acr. It
recommends areas for reforms to bring the Acr in randem with practices in
advanced democracies Mrongh radical legislative rethink else Nigeria's
vecrch for pood pavermance will remmalr an flesion,

= Lyl by i sdmadu, BaiDELSU R AUBNMY lacturer, Collegs of Humanites aml Culture. Qsun
Stzee Univenaty, Dmogho-Migerm.



Crownd Crovvermarce in Migerio And "The Right OF The People o Kaow”
M A Democreoy

INTRODUCTION

Self povernment and the rule of law remain the twin pillars of
modern democracy  today  through which  channels  the  people
participate via their elected representatives in the governance of
their country, There can be no progress if man 1% not in a condition
that affords him the freedom to scarch for the truth., in an
environment in which the exchange of deas & not unduly impedsd
by the state or the society, Democracy calls for an open society,
assumes progressive improvement in the human condition in tandem
with enhancements in knowladge.' According to Nwabueze, fres
spcech and froe press arc instruments of sclf-government by the
people because they enable the people o be informed and educated
about affairs of government .

Covernance on the other hand implies the efficicnt managemens
of state institutions and steering society and the s@ae wowards the
realization of collective goals. Edigin and Oroghile’ clearly argued
that the term good governance 15 a logical deduction from the term
povernance. They averred that since governance is carried out in the
interest of the penerality of the people, then pood pgovernance
implies putting the people first in governance carried oul in
accordance with legal and cthical principles. Taken m this sense
therefore, it is not out of place o say that good povernance refers
4 system of government based on pood leadership., respect for the
rule of law and due process and the accountahility of the political
class to the electorate and transparency in government.” They

L. hita M0, Humr Righss Low and Pracrice in Nigeria: An Infrodaciion
(Enugu: CTOITAP Press, 19997, 181,

2, Mwabueze BO. Presidensiol Cossvitution of Miperia (Londoen: O Huorst &
Comgany, 19801, 458,

3, Gdigin, LU, and A, Otophile, "Good povernnnes and democratic divadends in
Wigeria: The nexws.’ Pal 4. Sec. Sed, 801x 23-.20. 2001,

4, Mukore, A, Contending lssues in Covernance and Democricy at the Local
Government Level in Migeria: Some Beflections on the Miger Delis Question”

120




R NNH RS

further that since democrscy is ahout the people, their
s and aspirations. then the dividends of democracy is simply
- democracy can bring aboul development in the society through
ot governance.”

This paper draws from Opundiya's® submission thar pood
gvemance  forms  the philosophical foundation upon  which
semocracy and democratic theories are built. Similarly, respect for
e rule of law has been identificd as an essential element of
mhieving good povernsnce in a democracy, Indecd it has heen
aeserved that goos] governance requires fair legal frame works that
we cnforced impartially. It also requires full protection of human
- wghs, impartial enforcement of laws, an indépendent judiciary and
wm mmipartial and incorruptible police foree.” One can say that central
w having democracy and pood pgovernance s the rule of law.
Wihout the rule of law we can neither talk of demoeracy nor gow
sovernance, In the words of Landell-Mills and Serageldin,® *Good
goernance depends on the extent o which @ government is
~werceived and accepted as legitimately committed to improving the
sublic welfare and responsive to the needs of its citizens, competent
W smsure law aml order and deliver public services, able to create an
emsbling environment for productive activities and equitable in its
sanduct.”

On the above note, this paper reitcrates that access to
wmformation in a demogracy remains a cardinal pillar for the

i Victor O, (EdL), Conrending fisues e the Niger Detvr Crisis of Nigeri,

(JAPSS Press INC. Houston, 2009), 54.94

Edigin, LU and A (hoghile, n 3 at 26,

Dgundiya. 15, Democracy and good poserminee: Niperia®s dilemma’, Afr, J

Polin Sed Inn Relanon, 4060 200-200_ 2010

T Wienr, 000, B K. A-Omimi, et al, “An assessment of Good Governance in
Promoting Agriculteral Sector in the Migerian BEeonomy®, et J, Econ. Der.
forees, O01-2): 12-23, 2010,

£ Landell Mills Frerre and Ismail Secagedin "Governance amd the External -
Factar’ In the Provecdings of the World Bank Annual Conference on'
Development Economics, 199] p, 210
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realization and sustemance of democratic values amnd g
govermance in Nigeria. A timid and uninformed citizenry is as g
as dead - zombies following slavishly and sheepishly withow
voice, the ideas and deceits of those entrusted with political pow
As aptly caprured by Colin Powell:?

You cannot grow democracy that does not have
opposing  puimts of views! People must he
allowed to organise a political organizations that
argue, that showt, that fight with each other not
in the battle field but in the field of ideas. When
# ruling party thinks there is oo nesd for the
other party’s view, then you are already out of
democracy and back ino tyranny .

The Press has remained the waichdog of sovernment. But in e
exercise of this nohble role through access v information sne
dissehfination to the public, it has heen irested as enemy of the st
sometimes  leading to the proscription of newspapers  and
prosecution of journalists, The Press scurtled the third term agends”™

U Citenive AL “Rellection on DEIr‘un.'l:u:]-' amd Good CGovermance', The He
Momdiny 04, 2012, Available al
hirpettwww. gongle com,nofsearch fy=Chenive e B AL 530+ % 2 aln YaRofle
chignson s Democrac vrand+Ciogd | Gov (Last visited 258 Neptember 20015

WL Emmanue]l Asiken, "How Obasanjn [ Gove, Ministers fis Srd Ters
Prigect', The Vosigaaerd, (Apnl 9, 2012) Ar the eve of the tenure of formes
Prezident Oluwsegun Obasanjo of Nigera i 2007, while octing in concert with
some  unscrupulous  politiciang, Obasanjo tied W amend the  Nigerias
Constitatenn o allow him contest the HK7? Presidential election fur a reced
thicd 1erm in office. The Constitulion guarantees twn benns of four vears cach
This Plan was however, seutled when the Migenun National Assembly fres
oul the Constitution Amendment Bill amid commendation by Migerian
Former presidential a:de and member of the House of Feprescntatives, [n
Usman Bugaje, and ancther foemer House member, Ms, Termni Harriman,
narrated how governurs and key officials of the Obusanjo adminstraton wese
mobilised und intimidated 1w coerce the lawmakars to adopt the proposal. A1
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The paper in Part [T reviews the background factors that led o
agitations for the law pinpointing the desirability of a law in
regulating access to informarion with 4 view to enthroning good
povernance in Migeria. i examines access to information and the
freedom of the Press before the birth of the Freedom of Informatiog
Act in Migeria. Part 111 takes a holistic look al the Act pointing oul
the ills and inadequacies militating against access o information,
particularly information concerming povernment cxpendimres and
policies - the focus of the Act’s remedial provisions, The Act 5
espouscd on a global comparative vista 1o bring out areas of
inadequacics and lacupas while at the same time  streamlining
judicial responses to the Act, The paper rcasons that though the
hirth of the Nigerian Freedom of Information Acl 2011 marked a
watershed in the annals of the struggle for better legislative policy
i access [0 information in Nigeria. more still needs to be done in
areas of its practical implementation and needless exclusions of
certain categories of information as ‘no-go areas’. Parl TV of the
paper offers saggestions and recommendations for reform. v calls
tor strong institutions and demonstraiive judicial activism to give
hite to the provisions and imention of the Act. Niperia as a
democracy will be better for it if information on governmental
actions and the policies of custodians of political powers are made
readily available for public scruting and discuss.

LITERATURE REVIEW AND FOUNDATION OF FREEDOM
OF INFORMATION LEGISLATION IN NIGERTA.

Literature on Freedom of Information Act MNigeria does ot
almost cxist since the law is relatively new, However, various
legislation and discussions about the Act are discussed by some
researchers. A number of local, regional and imternational
instruments provide the legal foundation for the FOL Act in Nigeria.
At the local level, sections 22 amd 39 of the 1999 Nigerian
Constitution implicitly provides for zceess o information. Section
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=2 provides the agencies of the mass media with the freedom o
sphold the responsibility and accountability of the government o
Se people’ and section 3901} entitles every person “to freedom of
sxpression, meluding freedom to hold opinion and to receive and
smpart kleas and information without interference.”

At the regional level. this right i= similarly guaranteed in
Armcle 9(1) of the African Charter on Human and Peoples’ Rights
which is part of Nigera's domestic law, having been Jomesticated.
The Charter entitles “cveryone to access information held by public
socics’ and 1o ‘access information held by private hodies which is
mecessary for the exercise or protection of any right." Ar the
micrnational level, the Nigerian drive for sccuring freedom of
wformation draws support from & number of provisions and
comventions which nclude resolution 5%(1) of the UN General
Assembly  passed in December 1946, Article 192) of the
Ssernational Covenant on Civil and Political Rights, reports of the
N Commission on  Human Rights, declarations by the
Commonwealth Summits and also laws and decisions of courts in
Sfferent countrics of the world. The [946 UN General Assembly
s=solution is perhaps the most authoritative enunciation of the right
w» miormation. Tl provides that the Freedom of Information is a
Smdamental human right and the wuchstone of all freedoms to
wiuch the United Nations is conscerated. It implies the right to
mecher, transmit and publish news anywhere and everywhere
wihout fetters. As such, it is an essential factor in any serious effort
W promote the peace aml progress of the world. '

Fresdom of Information has grown 1 be a global entitlement to
wach every government withoul exception claims cominitment, The
Cwversal Declaration of Human Rights states that, *Everyone has
e nght to freedom of opinion and expression. The right includes
Se=dom w0 hold opinion without interference and 0 seek, receive

. Articie 19,
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am irapart information and ideas through any media and regardless
of frontiers”."

The cumulative cffect of these provisions is that it 18
fundamental in any civilized society 1o puaranies the Tights of uvery
pETSOn L0 CXPIEss himeel§ or herself not only in respect of malters of
ndividual natare hut also in respec of issucs of public imerest. The
right to speak oS mind and write down one’s thought constitute
twi basic elements of treedom of pxpression. Since an 5 a
political animal he would necessarily be interested in cvents that
happen around Tim and if he is so interested, he has the right Lo
inform others or the public at large." Freedom of expression
therefore relates o the likerty of pen discussion without fear of
restriction or restraing,”

Gebing™ examined access T information and thelr enahling
legislation amd identified that freedom of information Acts Presemnt
challenges, prOSpects and opportunitics ToT records managers. In the
gpinion  OF Cahina: 'constilutional ~gUATANTEES of access 0
nformation would be fruitless where ood quality records are nol
created, where access (o them ie difficult, and where procedures are
lacking on records disposal ' In the same vein, Huzzel, et al
examined the benetils, limitations and difficulty of the Frecdom of
Information Act brought in by the Blair sdministraion in 2000

— e

{afel

18, Ademoln Yakubu Press  dlaw Niperi,  (Lopes: Taw Bk,
pAalthouse, L9090 p. 2

1o Olowokers Emmanae] Mimbe and (Hateru-Olagheg Dokade, A Baight o
Greadom of Exprossicn and the Pyess Under the 1999 Constidtion . Enrapei
Tonernial of Social dveneer = Volume 22, Number J AN

10, Sebina and Peer, ML Access to Information: The Rule of Froedom of
Tiformation Legistation and Comentutional Guaramecs’, ESARBICA Jonrnal
Jowmel af e Easien gt Sonthes:  Afvicn Repinnpl  Branci of e
Internepinnal Copmei on Archives. 2404357

11, Hazell Robert, Worthy Ben, 2 al. T Impact of the Presdann of Teformation
Act onp Ceniral Jinvernmen! in the UTK: Does FOL Work? Palgrave
Macariliaor, LAagust. Z010-)
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wulo™ pointed oul that the FOT Act in Nigeria faces the challenge
o official secrecy. This secrecy i5 also strengthencd by orher
esislations and acts that e to hinder the freedam to obtain
~formation when required due tw statc funictions. Coker” averred
st the TOL Act faces enOIMCGUS challenges in relation (o human
capial development. Odigwe™ examined the FOI Act with its effect
o record keeping in public service in Nigeria, Ouigwe maintained
sw FOI better protoois the public ssrvant trom  prosecution
sspecially with regard to Jissemination of required information to
e public. Ojo” caplored the FOT Act as it affects media
~eactitioners. The paper submits that the FOI Act has placed a
greater tesponsibility on journalists especially to access and make
swhlic necessary information to the general public.

The world over, the press has always operated as the fourth
gm of government, dCHing as watchdop of government policies.
wccording w0 Uche,™ in any crisis simation or conflict, the toles that
%= muss media, especially the newspaper play in coverage of event
are very important, These roles include arcusing awarencss of the
531z and assuming a national leadership identiry and imtegration.
To underscore the near total ban on access to information in Nigeria

*  Kayode A, “A Fresdum of Information Act: the chaltenge of Oifficial Segret
Act, (15 August 200 1), Avilable al
hl|5a:.'.-'awmllti:b.cunﬁﬂnicl s thegrac=Art201 108151243378
Q= Lust visited 11 August 2005
*2  Cnker Omolols, “The emergenve of Nigeros Freedom of Intormation Acl
2011°, Availabbe an
Birp i new . anterikatiomal L ke, comy e walemrers/detail aspe fp=eliGad fU-
c3{1)-296d-hE? 3. 30494 IR Last visited 11 August Z013.3
m Odigwe, B “Fhe Freedom of Infurmation Act and s Edfect on Rezord
Keeping in the Public Seryvice’, The Deli Buvedworne A Bi-Annus! Jowrnal of
tlee Delta Srote Pabitlc Service. 11010 24-26, 2011
i Fdetacn. Freedom of Informaton: Currend Status,  Challenges and
Tiglications for News Media® :
woww. uneseoorgd oo dmulimediy. Sepfd2010 backgeound  <Last wvisited
L5 August 2013,
s Uche L. Mass Medin, People aed Polifics in Nigeria, (India: Concept
Publishing Company, 1088},

3
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particularly during the military regimes, government breathed
the editor’s peck aml threatened w suffocale, and often did
through  detention  or diemissal, In order to avert this,
journalists advised that the press had to he partisan when
fundamental interests are ot stake.”
Refore the advent of the current democratic rule in Nigeria
1999, military dicatorship was one of the major inhibiions o
fresdom.® The press in Nigeria has suffered hardship
deprivations in the hands af hoth military and civilian gOVETTUMEns
The suffering includes unjust imprisosment and detention of
journalists, prohibition of the circulation of some MewSPAPETE
censarship, forced closure of media houses and arbitrary arrest and
worture of journalists. The press has also suffercd heavy penaltics of
fines and imprisonment of pressmen, heavy award ol damages foe
libelows publications, summary Jismissals of editors and journalists.
For cxample, during the Bahangida’s regime, the first magazine
to go down the cooler was the News Waich Magazine. Through aa
gvening mews broadcast on the 6" of April, 1987, the Pedcral
Military Government prescribed the Newswatch Magarine for what
it termed irresponsible and illegal action of the management of the
magazine, ™
As succinctly put by Anvaogu™ in his article on the
significance of the United Wation World Press Day of 37 of May of
EVCIY year:
It is u day w cclebrate the fundamental
principles of press [reedom; it is a day to

27, b atn 206

15, Mwabucze B.n

5, Medin Rights Bulletin, “Shunting down the Press: The Practice of Newspaper
Clusure & Proscription 10 Nigena', Yolume | No 1, June 1995,

0. Isapc Anyaogu, “The Migerian Fress a5 Endungered Specics” The Migerian
Veree [ 02 May, 20100, Available at
hirrp S w. iheniperanvoictcomnynews22]1 3 1 Lithe- RLR T 1 o L1 Ve
endangered-species himl (Last Visated 10 August 2013
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evaluate press freedom, o defend the media
from attacks on their independence and 1o pay
tribute (p journalists who have lost their lives in
the linc of duty. Noble ideal, true, but sadly an
cmpty rhetoric in Nigeria. On that day, support
for press freedom is chanted like a manira
Columnists spew hile upon the police for their
terrible reputation with press cameras. State
House media staff *lelicitate with the press® .
Activists vent their spleen at legislators over
their refusal o pass the Freedom of information
bill, In the end, it is another factitious attermpt
appear in sync with the rest of the sane world,
Bur what really does May 3 mean for the
Nigerian journalist? It is the day many
remember how Bavo Ohu, Assistant Political
Editor of the Guardian Newspaper was slain, It
is the day another wreath is laid for Edo
Ugbawu, judicial correspondent of The Nation
Newspaper in the anguished hearts of friends
and family. It is the day we remember Nathan
Sheleph Dabale and Sunday Gyang Bwede and
the futile fury that has morphed into Jos. It is
the day we remember verdant dreams slain by
the barrel of a gun, It is also the dav I wonder
Just what I might write to pet someone mad
enough to send a killer in my irail. They never
teld you this in journalism school. They never
said that to survive as o Migerian journalisi you
would necd the guile of a viper and the morals
of an alley cal, Mo, the lecurers were vehement
in their belief that we were the fourth estate of
the political realm, That we have a duty to hald
the leaders accountahle; that rumours are true
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until proven [false. Sartorial and @ sanguine
mien. their voives dripping with the wisdom of
Egyptian Sages, We WL dumhb enough W
belieye them. Sa May 3 is the day we seck WD
validare a faith that sits leisurely upon the
quicksand of a lie. On Seprember 4. 2008, the
Lagos-hased 'Insider Weekly' was imvaded by
§55 agefits in 3 manner that would have made
the Gestapo proud, On September 17 2008,
Channels Television was shut duwn over 4 STy
that clairmed that Mr. Yaradua would resign as
President on health grounds. And this is in a
pountry where Section 30 of her constution
puarantess freedom of the press. That's why 1
stopped  protesting  whenever Mama  Aduke
wraps my akara balls with pages torn off our
constiintion.

Anyvaogy’ argued (hat though Nigeria is signatory B0 the
Universal Declaration of Human Rights? (UDHR), the Internations!
Canvention on Civil and Political Rights™ (MCCPR) and the African
Charter on Human and Peoples’ Rights" (ACHPR) where artiches
19 and article 9 respectively guaranice freadom of expression and
the press; the country has no Jaw that prevents mesdia cetisorship bul
rather it has obnoxious laws thal encourage it Sections 20, 51, 59,
373 - 379 of the Crininal  Code  Act, LEN 1969: Obscene
Publications Act 1961 Official Secrets Act 1962, Newspaper
{Amendment Al l9g4: The defamatory and Offensive Publicalions
Decree No dd, 1966 wers carefully designed 10 rein in the press.

31, . ki,

37, [niversal Declaraticn of Homan Rights 1945,

33, The Imemational Convention on Civil and Polilical Bights 1966,
34 The African Charter on Heman and Peoples Rights 1981
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According to reports,™ a journalist's head had been shaved by a
mate administrator with a broken bottle, ™ Recently, a governor wis
sccused of beating up an activist, flogging a Catholic Priest with
sorse whip” and several other acts of barbarism perpeteated by
eaders whose intellect range a little higher than that of an ant. As
Fela Anikulapo Kud would sing - Human right is our property as
sech no government can claim w have given its cilizenry human
mghis. A free press is not a privilege; it is the right of every nation.

Freedom of Information Act is not unigue to Nigeria. In many
countries there have been deliberate efforts o implement Freedom
of Information laws. It is now fashionahle for nations to enact FOT
aw o grant the memhers of the public the right of access to
siormation or official documents held by the State. Although the
maciment of FOL legislation started in the 1960s, Sweden's
Freedom of Press Act of 1766 15 considered to be the oldest law in
s regard, ™ The principle of FOI is rooted in the ‘concept of apen
md transparent governmen!',"™ Free access to information preserves

= Reporcavmlable a <hiipefwws shenimerianvoics. comdnview <22 17171 fthe-
pigerian-press-ge-endangered specics biml= Last visited 28 Saptemer 2013,

% Dkafor Ofiebor, *Amaban, Journalist Shaved With Broken Botle Diss’, PM
News, tApgust 20 2001} Alsn availuble ot prnewsnigeria.cons famokiri-
denireed vt shervewiti-hroken, {Lasr geessiesd I June 200021

O Elowelwileoov, Governos ol lmo stpde, fledi Ohalin fagped me - Seovgelson
Aveélerkle o
= hitn S ol i ] foptivinsooem cantentEitew - articled

-'-u*—-E"i'E'T i l-'l:rr-'urhu -1 béﬁt{‘_fj:ﬂd_mmﬂm_ﬁﬂggeuf triei-

=hd=lave occessed 15 Aapast

3

. Katww, Shadrack. Freedom of Informution - in Kenva--a Esal' (2008
Available at;
frpe kool poogle.comfbiireedom-of-informationininkenyalntroduction

{Accessed L8 March 2003,
= Adams, M.CFresduom of [nformation and Records Management in Ghana,’
African Jowia! of Lirary, Archives and informartion Selence, (2008 16 (1)
MoK,
f3f




Good Govermance In Nigeaa And "The Righe €F The Peaple Te Know’
i A Demacency

democratic ideas,”™ amd 3t s Can essential element of a vi
democracy”.* According to Millar,™ It 15 a significanl paradi
shift from secrecy and concealment o openness amd Tansparencs
The right of access to information held by the State has hecome
benchmark of democratic development.®’ The main poal of FOL, &
succinctly caprred by Munjama® is to ensure that public hodies
more transparent and accountable in conductng the affars of &
State. Successful implementation of FOT legizlation itself 15 achieved
under a good records management regime. ™

The United States of America (USA) FOI Act 15 one of the
parliest FOI legislations, having been signed into law on July 4
1966 by President Lyndon B. Johnson “with a deep sense of pride
that the United States s an open society in which the people’s righe
to know is cherished and guarded'."™ The Act was recently

&y Mazon, MK, “The Ethics of Librarionship: Dilemmas Surmounding Libraries.
Inellectuzl Fresdom and Crn,:cur.xhlp n ke Face of Colnssal Tn:-::hnnlwgu:‘
Progressson.' (R Available at o moakcomipesearches
resumepapers’ cthics.himl= Avcessed T4 March 20103

4], Bowth Afmcan Thatory Archive 120053 Freedom of Intormation Programme
Aovailable al; h;;p:,{.‘w h'l-"-\'.!'iil.lli.'l.lII'_ﬂ_.r’ﬂ.'lﬁl'll'llJ[ sahaffradomotings
rslivaprgransme hine: Accessed 14 Febroany 2013,

A2 _ Millar, L. 'The Right to Information--The Kight 1o Beeords, The Belationship
Pesfwwean Hecord E:.'r:t':pin_l-'_,, Meess o [nformation and Government
Accountability.” {2003] Avoiloble ot
<wowew hurmannehmiliat e oz progeams/ai’ articlesecord keeping-at.pdi=
Apcessed 20 March 2001 3,

4% lwstice Trinatve, “Access to Information Tool: Sowth Afmes’ (2003
Availoble at: hitpefiwoww, justicemilian veorgfdhfiesoeee? Tres b= 02300
Avcessed LB March., 2015,

44, Mnjama, N, ‘Fresdom of Information Legizlaion in Baaibica States and Tts
Impheation nn Records Management Practices,” African Jowmel of Lirary,
Arehiives and Information Science, G030 10013 43-54.

45 . Mmama. M. Reeords Management and Freedom of Informotion: A Muorringe
Partnership. Infarmation Development’, (20005 1903) |83 | BR.

46, SourceWalch, Freedom  of Information Act  (USALY Available at
<hrpihwaw source  watch.orgfindex, php thtle=reedomol  Infurmation Acr.
Aecossad 18 March 2003,
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wrengthened by e Open Government Act of 2007 which confers
e Mational Archives and Records Administration INARA)Y with
the aulhority to establish the Office of Government Information
Services (OGIS) (0 work in cooperation with Federal Agencies 1
sromote  accessibility,  accountability, and  openness  in
government”. " In Canada, the FOI was enacied in 1982 and titled
Access i Information Act”,

South Africa is one of the African countries with  FOJ
wgislations having cnacted the Promotion of Access o Information
Act, 200K, Some of the countries that have adopted various forms of
@ FOTL though still at the bill stages include: Ghana (Right to
mformation  Bill, 2003); Kenva (Freedom of Information Rill,
2N3); Liberia (Freedom of Information Rill, 2008y Malawi
‘Access 1o information B, 2004); Moroceo and Mozambigue
sespectively (Right to Information Bill, 2005); Nigeria {Freedom of
mformation Bill, 1999); Sierra Leone (Freedom of Information Bill,
2006): Tanzania (Right to Information Bill, 2006); and Zambia
Freedom of Information Bill).*

Some coumtrics that provide a right to information in their
constitutions also have constiutional procedures thar enahle the
nght to be directly enforceable by the courts. For instance, in
several Latin American countries including Costa Rica, Honduras,
Nicaragua. Panama and Peru, the constitutional rght w information
may be enforced via a habeas dara petition. Several courts have
mierpreted the right 1w information to be an implicit component of
e right to freesdom of expression. For instance Sowh Korea's
Constitutional Court ruled that the right to information is implicit in
the right o freedom of speech and press, given that free BApression
snd communication of ideas tequires free formation of ideas as d

47, Thomaz, Adrienns O 220097 FY 2000 Appropriations for the Naliongl
Archives  and  Records  Adminisrration.  Available o <hitpi-
appropriations. howse. govi witness_teatmony/F5/
AdrienncThomas05 1909, pdf> Accessed 30 March 2013

&%, o hdegaen, n 25.
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precondizion, and that ‘tres formation of ideas is in lurn
possible by guarantecing accoss {o sutficient information. "

In Canuda, the Constwtion does not gxpressly provide
right of access W information. However, Canadian courts have
that freedom of cxpression, found in section 2{b) of the C
Charter of Rights and Freedoms ('the Charter'}, includes the
to tecetve as well as 1o convey information, According 1o
Supreme Court in  Edmonton  Jourmal v Alberra (A
General)™, “listeners and readers, as memhers of the public,
right to information pertaining o public institutions and partics
e courts’. Several courts, including the Supreme Court of C
have reasoned that Freedom of Information legislation. given
comnection with the concept of democracy, has a quasi-constifur
cratus.” For instance, Justice Laforest concurring with the Su
Court majority judgment on this point, noted in the landmark
of Dagp vs. Canadu (Minister of Finance)” that the overarchi
purpose of access (o information  legislation is tw  facili
democracy.” Thus, the Canadian Courts through judicial Active

40 Forests Survey Inspeotion Reguett Cose, [ 1980] | Kowea Comstitiaticnal Coms
Repurt 176, $5Hun-Ma?2 (5. Kor.l. available al
I11|:|'|:.‘|"-:lp.'.-'.h'.|.‘».:|_:||||:|.wg'-.kl‘."hqm.‘tl'.l!]isl]-'c!re'.l::ﬁii.‘.lr.r&'mFl' docision Wicw. jspleee=
174 code= L epe=1dsch pode=frsuh sel=duch txt=dpieale=13
=l zat visited 17 Apnb 20013

50, [19RO}2 5.CLR. 1326 m 1336,

51. Ser MacDonnell v, Quebee (Commision dacces & Vieferremanion) TGOS
G O] Ko TUS.LLELY Canada {Atrorney General) v. Canada (il
Compricyioner), 2004 FC 431 (FC) at para 194 (Dawson 1@ “The
imvastigation is comsducted in furtherunce aof the quast-constitutional right of
soceus hat has as its porpnse the faciliation of democraey’l and Corass
(Ammey Generail v. Canado j beformarion Camrissioner, [2002] F.C.1. N
225 (Fed. T (Mokeown I 'L recugnize thud the Access 10 Information A
i quasi-constitutions] legisionon and the Information Commissioner has s
important robe o play in o society . ik

52, [1997] 2 5.CR. 403 (5.C.0 ) at 433

53, Dage v, Caneda (Mimster of Finance), | 1997] 2 5.0 R 403 [8,C.C.) at 433,
per |.a Fopest 1. {disssnhng. bt mut i this puint).
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wd liberal mterpretations of the Constittion, ensures thar the
cmzens are not denied access to information through any shade of
sfficial secrecy or privilege.

In South Atrica, section 32(1) of the 1996 Constinution of South
Africa reads:

Everyone has the right of access o -

a} any information that is held by the state! and

b} any information that is held by another person and that
is required for the exercise or protection of any rights.
MNational Legislation must be enacted to give effect to this
right, and may provide for reasomable measures to
alleviate the administrative amd financial burden on the
state,

Section- 32(10b) was the first constitwtional provision (hat
srovided for a comprchensive right of access w privaely-held
wiormation. Morcover, it is uncontested that the phrase ‘another
person’ includes juristic as well as natural persons.

In the United States, the right o freedom of information is
considered central w the concept of democratic accountability.
fames Madison, a leading figure in the drafting of the US
Constitulion, cloguently described the importance of an informed
sizenry o demisratic governance as a popular Government,
wihout popular mformation, or the means of acquiring it, is but a
srologuee to a farce or 3 tragedy; or, perhaps, both ™

Nonetheless, most commentalors view the Houchins decision™
& the most decisive ruling in the United States on the guestion of

52 Letter trom James Mudizon to William T. Barry (4 Aug. 18220, 00 3 Teners
and Othier Writings of James Madisaon 276 (B Waorthinglon ed., 1584)

#% In the Houchins case, in an opindon written by Chiel Tustice Buiger, the
Columbian Court held that the First Amendment granted ne spesial right of
pevess (0 the press o government-contolbed sources of informatinn, The
Court reasoned that the importance of acceptoble prison conditions and the
media's role of providing information afforded “no basis for reading imo the
Constitution a right of the public or the media to enter these nstitutions and
take moving and still pectures of inmates for broadeast purposes”,
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whether the right of access o information receives constitutional
protection.™

Although motivations (or freedom of information vary from
country to couniry, the need 1o engender openness in reaction to
cndemic corruption amd grait often seems © be a fundamental
consideracion.” The purpose of the law, according 10 the
explanatory memoranum of the Nigeria's FOI Act is "... o
increase the availability of public records and information (o citizens
of the country in order to participate more effectively in the making
aml administration of laws and  policies aml 0 promole
accountability of public officers.” Mot surprisingly however. the
FOI Act harrowed most of its provisions from many of the cxisting
EOL Laws of other couniries, most of which are developed countries,
but a growing number of which are developing countries.

The important guestion which this paper addresses is whether
the provisions of the FOI Act is not in serivus conflict with existing
legislations and rules that had been used since the country’s political
independence 1o restrict access to official records and information.
It order to answer this question, it is necessary o comsider ceTlain
provisions of the FOL Act as they relate w corresponding provisions
of the Official Secrers Act, Civil Service Rules and the Criminal
Code of Act that were reviewed above, The relevant and seemingly
contradicting provisions of the FOL Act vis-a-vis the provisions of
the Official Sccrets Act and the Criminal Code Act shall be
discussed in the next pant of this work.

THE FREEDOM OF INFORMATION ACT 2011: PROSPECT
AND CHALLEGENGES TO INFORMATION SEEKERS?

56. Koy P, and Yoram R., "The Constutional Right o [nfoermation’, wol. 42(2),
Cedwnbla Humon Rights Law Review, pp375-T8.

57, Blanton T.5. ‘Global Trends in Access 1o [nformation,’ Avaslable st
hitpediwww prilory sceessinforblanton hirml Accessed 14 March 2015,
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Treedom of Information legislation comprises laws that guarantee
gooess to data held by the state. They establish a "right-to-know"
eeal provess by which requests may be made for government-held
wformation, to be received freely or at minimal cost, barring
wandard exceptions. Also variously referred o as oper records ot
s=pecially in the United States) sunshine laws, governments are
wi=o typically bound by a duty to publish aml promore openness.

The idea of a Freedem of Information law for Nigeria was
soneeived fn 1993 hy three different organizations, working
mdependently of cach other. The organizations, the Media Righis
Sgenda (MRAY, Civil Libertics Organization (CLOY and the Nigeria
Umion of Journalists (NUY, subsequently agreed to work together
o 2 campaign for the enactment of a Freedom of Information Act,
The abjective of the campaign was to lay down as a legal principle
e right of access o documents and information in the custody of
#he government or its officials and apencies as a necessary corollary
= the puarantee of freedom of expression.™

It was therefore a deserved celebration in the Nigerian media
when the Freedom of Information Act was eventually enacted. It
seovides citizens with broad access to public records and
wformation held hy a public official or institution. It was a
sndmark achicvement of eleven year siruggle to pass such a law in
Sigeria. The Freedom of Information Bill was first submitted to
Nigeria's 4th National Assembly in 1999 but it did not make mich
srogress, T oreturned to the legislative chambers in the Sth National
SLesembly in 2003 and was passed by both chambers in the first
suarter of 2007 but it was vetoed by President Olusegun Obasanjo.™
The Bill failed because of the perception that it was a grand apenda

fiepttawewe foncoalation.org/publicatonsadvocacy foitbiee kereund. hitm=Last
Soseted 01 December 2002,
S5 Dwernils uvinlabbe ag

hitpdiwww stakeholderdemocracy. orgfindex. phptmact=Ne n.Ch
Sontn Lanticleid=34 | &entnt] showiemplate=falsedommi lrewrnid=1 14
=l ast accessed 20 March 2013,
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of the cthically wayward media to further strengthen itsell as a
weapon of terror.® 1t returned (o hoth chambers of the 6th Mational
Assembly in 2007.% Commendably, the Freedom of Information
Coalition established in 2000 to sensitize the public on the ments of
the Bill began to broaden its appeal to address the perception that
the legislation was simply for the media. The cffort yielded froit
the National Assembly passed the Freedom of Information Bill in
3007, although thenm President Olusegun Obasanjo withheld his
assent on grounds that it did noet adequately address sume Sceurity
considerations and once ugain, the whole process of legislation
commenced znew. Thus, President Jopathan's assent of May 28
rekindled hope in Nigeria's commitment ppenness in governance.

This paper argues that in providing unimpeded right ol access
to individuals, procedural step with deliberately created exceptions
knowing thal no right is limitless make the legislation a good
starting point. With a background {hat considers the most harmiul of
public intormation a8 ‘wecret.’ the new law litted Nigeria's puhlic
information management and record-keeping w all-time radical
pinnacles. In the new legislation, the ACt crpresses the view that all
instittions spending public funds should be transparent in their
pperations and expenditure information on the activities of these
public institutions should be made accessible to the citizens. Insider
informants otherwise known as whistlehlowers should be shielded
from sack and other forms of victimization and reprisal attacks from
their employers or organizations. In the words of Kadini,” of the
Open Society Justice Imitiative, the new law will profoundly change
how government works in Nigeria. According to him, Nigerians cin
pow ust it 2s oxygen of information and knowledge to breathe life
into governance. Tt will no longer be business as usual,

&0, Lanre Jdowu, Media and Suciery”, | foe WEXT (July 7, 20011
61 fhid
&2. Open Socicty Tnitiative, Freedom of Informaticn Act Sigmals Consclidation
of Nigeria's Democeacy” {Press Relense, Wav 35 20110
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In Section 3 of the Act, public institutions are mandarted o
seovide detailed description of their corporate profiles, programs
e functions of each division, lists of all classes of records under
Sew control, and related manuals wsed in administering  the
mstitution’s programs, Thev are to provide public acvess 1o
Secuments contaiming final opinions, including CONCUTTING  am
Sssenting ones; orders made in the adjudication of cases, and those
swering policies, contracts, receipts, or expenditure; and reporis
! dtudies conducted by the institutions

The law dirccts public institutions o ensure that the public's
=it of access to information shall not be prejudicially affiected by
S institutions'  failure 10 publish any information under this
mbsection. Although Scction 12 (1) excludes information that may
%= mjurious o the conduct of Niperia's international affairs amd
sefense, no application for information shall be denied where ‘the
sublic inlerest in disclosing the information outweighs whatever
ey that disclosure would canse.” In other words, the onos is on
B public agency o esmablish why the informaiion should not he
seleased, There are provisions for seeking redress for denied
wplications and penalty for wrongful denials.® In endorsing the

&5 For examgle, in The Repivtered Trustees of the Socio-Ecanontic Rightr and
Accountobility Projecr (SERAP) vs, Perralenm Produces Pricing Regulatory
Aganicy & Others brought Pursuant w section 20 of the Freedum of Infosrmuation
Act 201 Suit Mo, FHO/CSTS221200 1 SERAP a civil SOCicly oTganization
fadl obtained the leave of the Foderal High Court sitting a1 [keja in Logpeos
seeking an order of Mandamus over PPPRA s failure i rebenee reconds on fuel
subsidy. Acconding to the orgunization, *The s DefendaniMesponden s 5
public institution, ang a3 such has a Binding legal obligation o provide the
appliant with the information requested for, The infirmatian reqquested for
relates i the details of spending on fusl ‘swebeacly” dn 200 05 and this informaticn
does not come within the parview of the types of information exempted from
disclosure by the provisions of the 170 Aet. Lip il the time of filing this nctic,
the Defendanis/Respondents have failed. neglecied and refused o moke
available  the  information  requested by  the  Applicant, The
Uelendants/Respondents  have  me reason whatsosver 1o deny  the
Flaintili?Applicant scvess o the infoemation sought for See details nn
CWWW ECTAR miperia.org =Last visited 12 March 20003
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people's nght 1w know, the Freedom of Informaton A
acknowledses (hat sovercigniy belongs Lo them, aml that the qualits
of information available in @ CommiURIY leverapes the quality of
their parficipation in public affairs. Exireme secrecy in governancs
and poor information flow breed suspicion and misunderstanding
among (he populace and prevent ihe neeessary cooperation fog
dewelopment.

According to Ofo, the signing of the Freedom of Information
Bill ino law s the clearest demunstration ever of the puwer of civl
society working together influence public pelicy and iniklaie
reform.™

Aghu,® while speaking on ‘Using the Freedom of Information
Act 1o Enhance Journalism Practice’, said accountability and
transparency could only be guaranteed with openness of public
officials on the income and expenditire of public funds. While using
journalists w explore the advanlages of the law, the former edicor of
Digily Sunray newspaper said tt would add value {0 governance n
Migeria.®

The newly enacled Freedom of Information Act 2011:

. Guarantees the right ol access W intformation held by public
stitulions, irrespective of the form in which it is kept and is
applicable to private instilutions where they utilize public
funds, perform public functions or provide pubhic SCTVICES.

« Requires all instlutions to  prosclively disclosc  basic
information about their SIuCure and processes and mandates
hem (o build the capacity of their siaff w effectively
implement and comply with the pravisions of the Act.

«  Provides protection for whistleblowers.

a4, “Information Act: Challenges before the Media® Editorial, The
NigerianDaly Com {Ociober 24, 20110
5 Former Yice Chairman (East) of the Migerian Guild of Editors-
o6, Tpomiko Oduma, ‘Migesia \il Worsshop  Unmasks  Challenges
[nformation Act” Feily hedependeni (AURUSE 17, 2011%
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« Makes adequate provision for the information needs of
illiterate and disahled applicants;

« Recognives 2 range of legitimate exemptions and limitations
to the public's right to know, but it makes these cxempiions
subject to a public interest test that, in deserving cases, may
override such excmptions.

« Creales reporting obligation: on compliance with the law for
all institutions affected by it These reports are W be
provided annually to the Federal Aunorney General's office,
which will in turn make them available 1o both the MNational
Assembly and the public,

The Act further regquires the Federal Atorney General to

wrersee the effective implementation of the Act and report on
sgecution of this duty to Parliament annually.

CHALLENGE OF THE ACT,

The underlying philosophy of the Freedom of Information Act 2011
« that public officers are custodizns of a public trust on behall of a
sopulation who have a right o know what they do. This paper
—sises the fears about the implementation of the Act in Nigeria. It
mises the issues of political interference, slow pace of the judicial
~rocess, contradiction on the existing laws that give immunity wo the
President amd  stare  povernors and  cost of fumding  the
mnplementation of the law, among others.

The foremost challenge o the Freedom of Information Act
W11, is to educate by way of reorientation, the conservative
mindsets of the public officers to appreciate the reality that
formation 15 a ool for national development that musl be accessed
without impediments or shredded in greedy secrecy to the advantage
of an oliparchic fow. The second is to facilitate the adminisrative
suchinery w bridge the gap betwesn policy formulation aml
mnplementation. Third, considering the fact that the office of the
amorney General is saddied with the responsibility of momitoring
sompliance of public institutions with the law and informing the
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National Assembly annually of progress so made, the personality of
the oecupant is crucial.

Fourthly. the legislare, media and civil socictics have a gress
role 1o play in cnsuring that the Attorney General, being the
appoimes  of the president, lives up o his  constitutions
responsibilities and challenges of his office as the custodian of the
Constitution. There should be a legislative rethink by making the
Attorney General to be more responsive and alert to the law being
the number one law officer of the country. The media must perform
its rale of educating amd explaining the provisions of the law to pet
citizens informed. The media needs to intelligently exploil the law
to unleash the best traditions of investigative journalism needed to
put both the government and the people on the part of participatory
democracy and information sharing.

Fifth, it is correct to say that no tyranny of dictatorship can
permanently imprison a determined citizenry, hence the sustained
agitation of an organized people can always push through an ides
whose time has come. Openness and fransparency in promoting
apod povernance are the best reguirements in any decent soclery
today. The coalition of inierest groups that fought for the Freedom
of Information Act has more work ahead, teaching the public how
best to utilize the law.

Again, ‘public interest' as it appears in the Freedom of
Information Act, 2011 should be properly defined else the law
would continue W create contradictions m s application. The
protection of ‘public interest’ as contained m the Acl 18 vague
hecause in Migeria public officials construe public interest o mesn
their own interest.

Lastly, despite this beautiful victory for (transparency,
accountability, democracy and integrity, it would seem that it is
nothing but Pyrrhic victory! Why? Because legislation called the
Official Secrets Act would appear 1o be taking away with the left
hand what the Freedom of Information Act has given with the right!

142




S NNHRCS

A plethora of Taws prevent civil servants from divulging official
Swews and figures, notably the Official Secrets Act which makes it an
wemmce not oonly  for civil servants to pive out government
sormation - but alse for anyone o receive or reproduce such
weemation. The Evidence Act, the Public Complamis Commission
Ao the Swanstics Act as well as the Criminal Code, contain
‘sewriction to access public mformation. Prior to the passage of the
Seeedom of Information Act, virmally all government information
w Nigeria was classified as wp secret. This veil of secrecy made
et still makes it difficult to get information from a state agency. It
= & comimon practice in government department to be told that very
el information vou need 15 classified and as such not accessible.

The veil of secrecy that usually surrounds public information in
wwernmen! departments and agencies under the guise of official
wrels legislation is not only needless and counterproductive, but
emarcly undemocratic. Instances abound where civil servants had
emmsad tooavall the Natiopal Assembly documentation after being
wa=d 0 do so o enable the legislature carry out its oversight
sction.  Consequently, the journalists are denied access critical
weormation needed for accurate reporting, and unraveling the web
W corruption in Nigeria. Public Officers, who have soiled their
in the pot of corruption, classify information needed
and prosecute them as top secret documents. Students also
Sad themselves barred from resding documents necessary for their
h. According o Ajulo, ‘In the name of official secrets,
dy sits on information that will benefit millions of people. In
other coumirics, some of (this) classificd information would

arily be found on the interner”.”

Eavode Ajulo. *FOL Act; The Challenpge OF Oifecal Secret Act’, A Paper
Primented at a Wiorkshop osganized by Wigena Press Council in conjunction
with KL (2011 Avadloble al <swwtransparencvog conindes.php?., foi-
aci-the-challenpe-of-official-secret-act knvodeajuloe =Last Visited December
24, 22,
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CONCLUSION

Section 1 of Official Seerets Act,™ makes it an offence for any
Persnn W fransmit. obtain, reprodduce or retain any classified mater
The Dificial Secrets At was enacle] in 1962, shorily after
independence, aml governmen! officials, including siaff, swear hy
the Act 10 keep all government transactions scerer. The Oificial
Secrets. Act i often blamed for the obscurity in government
fransactions and ease of corruption in Nigerian  goverament
agencies, As submitted by Ajulo,™ ordinarily the idea behind these
laws is to protect vital government information, but the level of
secrecy is so ridiculows that some classified povernment files
contain ordinary information like newspaper cuttings which are
alrcady in the public domain. This position is emphasized by the
dawn of the internet where access w information has heen made
veTy casy. In information managernent, there is hardly any space or
wall. 50 which way torward for the Freedom of Information Act as
it relate to the Cificial Secrets Act? The answer is simple!

It is suggested that the Government should create an enahling
environment for the implementation of the Freedom of Information
Act by repealing the Official Secres Act and all other laws in the
statute books that inhibit freedom of expression and freedom of
speech. On the part of the Nigeran Judiciary, & favourable
cnvironmeni for adjudicalion on cases perisining o refusal o
disclose information as stipulated in the Freedom of Information Act
should be creawd. To this end, the fuel subsidy suit by SERAP™ in
which the Federal High Court, [keja nullified the purporied power

68, Cap 0301 aw of the Federanon of Migeria 2004

09, Eavode Ajele a7,

. The Registered Trestees of the Socio-Ecememic Rights and Accomniabilin
Prajecr (SERAP) vs, Petvoleam Prodeces Pricing Repdarory Agency &
eleers Brought Pursuant 1o section 20 of the Freedom of Informarion Ac
200 L Suit Wo, FHCACS/L22 1020110,
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of the Federal Government of Nigeria to deregulate the petroleum
praducts in the country is heartwarming, '

Furthermore, the Nigerian Judiciary must display rare courage
end judicial acovism by rising up to the occasion to declare as null
md vond any other law or ag which s mconsistent with the
geovision of the Freedom of Informarion Act, especially given that
e Freedom ol Information Act has a constitutional flavour rooted
= =ections 22 and 39 of the Constitution of the Foderal Republic of
Sageria. Section 1 (3) of the CFRN 1999 i5 clear on this that where
v cnachment i5  incomsistent  with  the  provisions of the
Constitution, the Constitution would prevail and that other law
would be null and void to the extent of the said inconsistency,

Moreover, the judiciary had strived to find means and wayvs of
ping purposive interpretation to the Constitution and statutes 1o the
et that societal gond is altained amd the aim of the drafiers of sny
ezslation i not defeated, The attitude is fairly represented by the
wew  that the fundamental rights wnder Chapter IV of the
sestitution are sacrosanct and not liable to be abridged by any
Epslative or executive act or order, except o the extent provided in
e sppropriale section in Chapter IV of the constitution. Indeed, the
Ssdamental rights guaranteed in Chapter IV of the constitution
were specifically designed and imtended w0 Limil the powers of the
wsecutive #nd the legislature both at the national and state levels.
- Thes position has also been horne out by the several occasions when
e courts have hal o pronounce on ‘ouster clauses”. In Shugaba v
ster of fmvernal Affaivs.” a High Court held invalid section
S8 3 of the Tmmigration Acl on the ground that it conflicted with
won 38 of 1979 constitution. In view of these judicial precedents,
¢ safe o submit that the (XTicial Secret Act is ohsolete,
omstic and legally dead for being in conflict and contradiction

Note however that the Federn] Governmient has since filed an appesal apainst
e Judgment of the Federal High Count and is currantly pending helore the
Lapos Diviston of the Court of Appeal

[19E]) | NCLR 25.
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of the constitutional right of freedom of capression. (ne of
fundamental human rights of te ciizens guaraniesd by
comstitution is the right (0 comment freely on matters of p
imterest. It fmportance o Nigerians and relevance 1o the rule
advocacy of government underscores how dearly Nigerians treas
il.

The Miperia Judiciary is cojoined 1o he persuaded by deciss
in foreign jurisdiction m giving judicial bite to the Freedom
Information Act as demonstrated in the Indian case of Sweee of UP v
Kaj Narain and Others,” where A. N. Ray. C.1.. A, Alagiriswame
R S Sarkaria and N. L. Untwalia, 1); speaking for the Indiss
Supreme courl held:

Tn a goverament of responsibility like ours,
where all the agemts of the public must be
responsible for their comluct, there can be few
secrets, The people of this country have a right
w know every public act, everything, that is
done in a public way, hy their public
funclionaries. They are entitled 0 know the
particulars of every public rransaclion in all i
hearing. The right 1o know, which i deTived
from the concept of freedom of speech, though
not absolutz, is a factor which should make one
wary, when secrecy is claimel for trapsactions
which can, at any rate, have no repercussion on
public security. To cover with veil secrecy the
common routine husiness, is not in the interest
of the public. Such secrecy can seldom be
legitimately desired. Tt is generally desired for
the purpose of parties and politics or personal
solfsinterest  or bureaucratic  routine.  The

73 [(1975) 4 SCC428].
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respongihility of officials w explain aml to
justify their acts is the chiel safeguard against
oppression aml corruption.

in the recent case of Secretary, Mimistry of feformation &
Seoadeasiing,  Government aof India Vi, Cricket Association of
Bengal™ the Supreme Court observed that true democracy cannol
eist unless all citizens have a right o participaie in the affairs of
e polity of the country. The court held that the right to participate
= the affairs of the country is mesningless unless the citizens are
well informed on all sides of the issues, in respect of which they are
called uwpon to express their views, One-sided  information,
Ssmformation, misinformation and non information; according to
e court; all egually create an uninformed citizenry which makes
S=mocracy a farce when medium of information is monopolized
sher by a partisan central awhority or by private individvals or
wiszarchic organizations. This, the court warned. i3 particularly so
= = country where a majority of the population is illiteratc and
Swrdly 1% per cent of the popufation has an access o the print
smedia which 15 not subject to pre-consorship.

In another recent case of Diresk Trivedi, M.P. and Others V.
Uwion of India and Other™ the Court dealt with citizen's rights o
Seadom of information amd observed as under:

In moedern comstilntional democracies, it s
axiomatic that citizens have a right 1o know
about the affairs of the government which,
having been clected by them, seek w formulate
sound policies of governance mmed at their
wellare, Democracy expects openness  and
openness is concomilant of a free society and
the sunlight is a best disinfectant.

B ({19953 2 500 161
= [(1997) 4 S5CC 306].
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There is # practice followed in United States of America, whers
a candidate contesting election for Scnate has o fill a form giving
information about all his assets and that of his spouse and
dependents, ‘Ihe form is required to be refilled every year; a penaliy
is also prescribed which include removal from volmg. In a publie
interest litigation fled by Associstion of Democratic Reforms Unios
of India vs. Association for Democratic Reforms & Ann™ the
Supreme Court directed the Flection Commission o require the
persons contesting elections to give such information, Tl was [=lt
that this information would help the people to choose good. sincere
and honcst persons to the legislatures,

On their parl, Nigerian Press organizations. comprising the
Nigeria Union of Journalists (NUT), the Migerian Guild of Bditors
(NGE), and the Newspapers Proprietors Association of Nigeria
(NPAN) should publiciee and enforce the Code of Ethics for
Journalists in order 10 ensurc that the Freedom of Information Al
now that it has become law, is not abuscd amd that journalists are
able to meet the higher standards of accuracy and fairness which is
required of them,

Moreover, it is suggested that the provision of the Fresdom of
Information Act granting power to the Atorney General of the
Federativn o monitor compliance with the provisions of the Act
leave much to be desired. It would smount to being a judge in one’s
gwn cause when it comes to ascertaiming whether the Atworney
General himsell complied with the provisions of the Act. Besides,
the Atorney General is an appeintee of the President and as such
raises 4 big question mark on the sincerity of his loyalty to the
President and the political party that formed the government. [t is
imperative that the section be amended to aveid undue power being
at the disposal of the government as the section can be exploited by
the ruling party to witch-hunt and silence the opposition.

Th, JT 2002 ¢4 50 500,
4%
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Thiz paper also emphasizes the rale of lechnology in making the
work in Nigena, There should be rechnology to help access
tion as well as institutional arrangement (o facilitace access
mformation. Journalists, civil socicty groups and indeed all
lders should create the enabling platform o make the law

Fhis paper finds that monitoring and  implementing  the
sions of the FOI Act has its own cost implications. Journalists
ved in poing W court to compel officials of government and
gtions to release information requested incur huge cost in the
and great deal of time is invested in the pursuit. The
win 5. Whao bears the cost? The Reparter, the Ediwr or the
isher, cven In a simation where salaries of these journalists are
paid as and when due. Tronivally, while the media harp on the
sportance of the FOL Act. the Paper finds that many journalists are
i study the Act. This paper suggests that coples of the Ao
siwould be prined amnd made available to all working journalists so
Wt they can be guided accordingly,

The Paper finds that concentration on the use of the FOI is on
government activitics at the centre (Federal level) whereas there is
alemming rof at the State and Local Governments level. The general
sunking was that the success of the FOI would depend on o
Sorough scrutiny of all government  activities  including  the
souncilors,

This observation immediately hrings 1w the fore the issue of
domesticating the FOT. The hope 13 that the Sate povernments will
Somesticale il Already. three States have approved o, While

Mot states of the Foderation have Toled 1 pud in place the rogquisie
machinery fur either implementing the Act or coacting (heie nwn Stk [eve]
FOT laws, pursuant o the provisions of paragraph 5 of the concurrent
legislative list. For exhawstive discussion, see Comnmunigqué isswed at the end
of o Two-Day National Confererce on the Freedom of Tnformation Act 2011
organased by Bight 1o Know Initiative (RZK] Nigeria on the 3th and 315t of
July. 2003 at the new Chelsca Tlogel,

Abuja, Avanlable ot <hitpdekniperin orat=> noocssed 28 Scprembes 2005,
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encouraging journalists and the civil sociely not to relent in
efforts to make the law a success, the Paper wanis Nigerians o
know that the struggle is going to be tough owing chiefly 1o om
long history of military dictatorship and culture of suppression o
the freedom of the people 1w spesch and w the press,

Nigeria may be lefi behind in the search for mmoe democracy and
good governance if governmenl businesses and records g
continually shredded in secrecy no matter the justification the:
custodians of such information may have. Democracy is LOVCTTIMER
by participation; as such, the citizenry at all times have the right @
know. Our democracy will not work unless we have the zeal for
good governance aml keep ourselves informed. Mow is the time for
all gouxl prople of our great nation to come o the aid of our young
democracy. Education is all we need for the revolution and wits
Judicial activism on the part of our courts, a gresl deal could he
achieved by exploring the provisions of Nigeria's Freedom of
Information At 2011 to put government on its wes through puklic
scrutiny, discourse and debale,
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HARMFUL TRADITIONAL PRACTICES THAT MILIT :
AGAINST THE RIGHTS AND HEALTH OF WOMEN
FEMALE CHILDREN IN NIGERIA.

BY
DR. JOEL BARDE, ESQ*

ABSTRACT
Crender-based abuse occurs in all socielies af the world, within
home or in the wider community and it affects women and pirls.
worment foiks tn Nigerin are generally vulnerable to male
perpetrated violence, This work discussed some forms of pe
based Abuse like Domestic violence, Ripht of women fo inherit
properties of their husbands, widowhood practices, Female s
mufilation, early/forced mEIrFiGEe, virginity rest and som preferemoe
and its implications for the givi-child, The work also discussed the
implications of these abuses in the name of traditions on the Human
righits and health of women and female children. Wy to abolish suck
obroxions practices in Nigeria are suggested.

* duml Barde, levirer, Crimical and Civil Procedare Freuliy o Law, Unlvssidly of Jes.



Sermifl Traditional Practices Thut Militate Against The Eighis And Health OF
Women And Female Chaldicn En Miceria

ODUCTION

svery culmre, important practices exist which celebrare like-cycle
itions, perpetuate community coliesion, or ransmit craditional
; 1o subsequend generations. These taditlons reflect norms of
and bahaviour based on age, like stage. gender, and social
while many (raditions promote social cohesion and unity,
s crode the physical and psychological healih and meegrity of
mbwviduals, particularly women and girls

. Discrimination against the female lolks hes  dominated
wstemporary discussions, world wide, by legal scholars. sucial
smmentators and academicians, The predicament of women has
mracted global concern that policy actions aimed at wiping out all
rms of discrimination and pender inequalitics have heen initiated,
Tae United Nations General Assembly through the movement tor
#e rights of women initiated the legal framework (known ss the
Comvention on the Elimination of ANl Forms of THscrimination
Against Women) to preserve the dignity of all human beings.,

This was followed by the adoption of the cenvention on the
Smination of all forms of Discrimination against women m 1967,
stified in 1979 and came imto force in 1981, Migeria has since
awified this convention,

The Proweol to the African Charter on Human and People’s
ights on the rights of women in Africa is also & unique picce of
iezislation hecause it takes into consideration the provisions af other
-Ernauml instruments on human rights that woch on women's
sghts, the need for equality and freedont from discrimmation’. It
50 takes into consideration the peculiar circumsiances of wome in
Africa and their vital role in developament.

\  *Giving up Harmful Practices, not cultore™, Repe/fwnvoadvocates for youth
weh 25 Feb, 2002, acceased 15 Feb, 2012, 10:13AM
? FEmmamel 0.0 HAsscssing  Women's  Rights ino Nigeria®.
wiw. pambazike. org, visied 15722012, 1L MPM.
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By virtue of the prowocol, Nigerian women are guaranteed the
right o dignity; life; imegrity; (reedom from harmful practices
whith negatively affect the human rights of women; equal rights w
marriage and in cases of separation & divorce; the right w
education amd training,

The above legal instruments certainly could have heen the keys
w a new dawn for Migerian women, but it 15 sad t0 note the
Nigerians observe these principles in theory than in practice due w
some cultiral and traditional bheliefs, Gender meguality which &
rooted in tradition is so obvious in the Nigerian society that it exists
m every facet of the social, economic, political and cultursd
practices of the country. The cultural practice 15 such that even the
elite members of the soviety who should be championing the cause
of human rights are shying away from this responsibilily.

It s pertinent 10 note that these cultural practices arc being
perpetrated sgainst rights guaranteed under the Constitution of the
Federal Republic of Nigeria 1999 (As smended) The constitution in
chapler four provides for equality and freedom from discrimination
respective of race, tribe or sex. This work secks to discuss the
different types of harmful raditional practices that impinge on the
rights and healkch of the women folk. The effect of such harmiful
practices an the rights and health of women are also discussed. The
study will provide ways on how to ger rid of the problem in
communities that still engage in such horrible practices,

TYPES OF CULTURAL PRACTICES VIOLATING

WOMEN'S RIGHTS

FEvery social grouping in the world has specific traditional practices,

some of which are beneficial 1w all members, while, others are

harmful w0 a particular group such as women and children’.
WVinlence affects the lives of millions of women wiorld wide, in

all socio-ecomomic and educational classes. It cuts across cultural

3. Fact sheer NOLX, “"Harmful Traditional practices aflectiog the health of
women and children™ at www, chichr, org, visiied 206h Feb, 2012, 9.30AM
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ead religious barriers, impeding the right of women 1o parlicipate
Sily in society'. Vielenve against women akes 3 dismayving variery
o forms, from domestic abuse am) rape o child marriapes aml
female circumeision, All are violations of the most fundamencal
smman rights.

DOMESTIC VIOLENCE

Toe declaration on the elimination of violence against women is the
St imrernational human rights instrument o exclusively and
explicitly address the issue of violence against women. If affirms
S the phenomenon violates, impairs or nullifies women's rights
wd their exercise of fundamental freedoms. The Declaration
geoviles a definition of gender hased abuse, calling it “any act of
gender based violence thal results in, or is likely w result in,
wsical, sexual or psychological harm or suffering to women,
mciuding threats of liberty, whether occurring in public or in
v life™

Violenee against women in the family occurs in developed and
loping countries alike. It has long been considersd a private
by bystanders including neighbours, the community and
t. Such private matters have a tendency to become public

ies.

Reports all over the world on domestic violence, show that men
the perpetrators of this inhuman and degrading (reatment againse
- In the United Srates, a woman is beaten every 18 minuies,
. tomestic violence is the leading cause of injury among
n of reproductive age in the United States. Between 22 and 35
tof women who visit emergency rooms are there for that
" The highly publicized trial of O. I. Simpson, the retired

“Women and Vinlence® Published by the Uhited Notlers Department of
Fublic fnformarion DPIATTNHER - February 1994,
i
i
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United Siales foothall plaver, acquitted of the murder of his &
wife and-s male friend of hers, helped refocus international
attention an the issue of domestic vielence and spousal abuse
peru, 70 pereent of all crimes reported to the police involve
heaten by their hushands, Tt 15 a notorious fact w state that in
sovieties in Mizeria, the woman 15 traditionally looked at as a
class citizen, a praperty o be inherited or merely scen as
imstrument for procreation thereby inhibiting the realization of
rights as enshrined under chapier four of the constitution of
Federal Republic of MNigeria 1999.Wile beating  occurs
hevanse of the erroneous beliel that it is @ viable means of
the cxcesses of an erring wite.” Warse still ,the statutory, religs
and customary laws in Nigeria allows for vielence against Women
they give some Provisions I support of such. The Penal Code &
section 53047, applicable in the Northern part of the country, al
the correction of @ child, pupdl, servant or wife by heating in =
aueh us the heating does pot amount 0 grievous hurt, Ths
encourages wile banering, amd diverse forms of violence agains
women, Most men have taken advantage of this law o inflis
grievous bodily harm on the bodies af their wives under the preles
of correction, A few tefated cases will be highlighted o stress thes
dehumanizing trestment against women on aceount of customany
buliels.
A Nan Governmentsl Organization, Women Right Advancemess
Protection Alternative (WHRAPA) somelimes in the year 2001 filed
criminal changes against a hushand for beating his wife and causing
bodily harm becavse he had sccused the wife of bearing all females
i six successions withour a male 1o suecesd him in the family.” Ome

T, Unired Marions Deperiierd of Public Informotion DRUTTHHR-
Ty

B, US Africa; "Viplenoe agaimst women in Migeria Comunemiy:

porer and conrrol” hnpS e eafnion, gadine, com 10 march 20129

. Women s Bigly Advaxcewiens and Proteciion Alfermadive Vol. 2. Mo |

Tume 2HI% [0 6, :
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= Fghuji, the Executive Director of Crime Victims Foundstsos
IEON], 2 non-profit crime victims® outfit in T.agos, has called
@ o government W take urgent measures b S0P the increasing
~ of domestic violence against women in the country. Fgbuj
e call following the arrest of & middle age man, Sylvester
=i, by the police for allegedly inflicting injuries un his flance’s
eve”. The incident happened on Owober 7 2011 at the
< residence in Port Harcourt, The two of them had a quarrel
e suspect allegedly picked up a sharp object and pierced the
n's right eve.
Serics of cases in which hushands beat their wives 1o desath are
reported in the media. (e Veronica Mwamaka Oronye, @
of two, dicd on 227 January 1999 as a result of serious head
. che sustained when her husband battered and pushed her
= the baleony of their storey building.”" A 28 year old woman
neaten [0 death by her husband, Recently, precisely on the 7"
sarch 2012, & man from Daika in Mangu Lecal Government
e of Plateau State hacked his wife w death by driving a pick axe
per head from the front of her head to the back. She bled w
. There was also a similar report from Miango in Bassa Local
rrrnem Ares of Plateau State where @ man teheaded his wife
rals, " Wite beating has hrought a lot of untold hardships 0
suhjecting them to psvchological and gocial trauma. Somne
= cven been mamed for lite. Geveral other cases of violence
a5t women go unreporied because the victims suffer in silence.
. cultural and traditional belicf systems of the various ethnic
s in MNigeria assign an inferior role to women and further

“Daily Times" http:/fdaibiimes. com g 10ch March 2003 10 L5am
Ugwu, 5. N, "The Agony of @ woman” Acpdemic Trust Fom Daliohe
Pankshin, 2003 pp.44-43
sep Voaguard 195 May L.
The Light Begrer, March, HILZPA -4
Ibid
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promote violence against women. As there are mo laws on some
very prominent forms of violence against women in Nigeria, mos
acts of violence against women are justified on the grounds of some
women's actions or inactions. Some women, especially in the
Northern part of the country, are of the opinion that the husband
can punish the wife if she neglects some of her duties such as 1aking
good care of the children or not putting the hushand’s food on the
table in good time.

There is also the omission of marital rape from the definition of
rape under the penal legislation applicable in the North as well as
under the criminal code applicable in the Southern parl of the
country, Hence, in every part of the country, marital rape i5 not
recognized by legislation and is therefore not a crime"’. In order
words, sexoal abuse and Tape hy an intimate partner is net
considered to he a crime in most countries, ' A wife is expected to
submit. Therefore, women in many societics do not consider forced
sex as rape if they are married 1o, or cohabiling with the
perpetrator. The assumption is that oncc a woman cnlers into a
contract of marriage, the hushand has the right to unlimited sexual
access to his wife,” Ir is thus very difficult in practice for a woman
to prove that sexual assault has occurred unless she can demonstrale
serious injury'.

15. The Nigeria CEDAW NGO COALITION Shadow Report submiticd 1o the
415 session of the United Matons Commitee on the Elimination of all
forms of Discrimination agains women, holding at the United Nations Plazs
Mew York from Juoe 30-July-18, 2008,

16, *Advancing Women's Rights Globally™ at Cormmithiny. vangoridng e, com.
Tune 2006, Accessed 15 Feb, 2012 10;30AM

17. “Domestic Violence Against Women aisd Girls™ at wity, unicef-ir org. e
2000, Acvessed 23 Feb, 2002, 1030AM

18, *United Mations Diepartment of Public Information™ DFITTLHE-Petruary
1996 ar win, wr. arg. Accessed 20 Mar. 2012
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“N'S RIGHTS TO INHERITANCE
tance” simply means the entry of a living person into the
son of & dead person”™"”.
Inheritance therctore refors woa dtle or property or estate that
by law to the heirs on the death of the owner. The concept
tance” is also defined as an estatc or property that a man
by descent and can be transmitted 1o his heirs in the same
s on his death on intestacy™Upon the death of a man, the
Sesolution of his property may be governed either by Cuslomary, or
Eagiish law. The question as to which of the laws i applicable
arises in cases of intestacy: where there is a valid will if leaves
W room for uncertainty, Where it s customary law that s
splicable, the woman is not cntitled to inheril ANy Property
pending on the prevailing custom, Various CUstomary  laws
amniicable in different parts of Nigeria deny married women the
=g 1o inherit property.™ The various customary laws operative in
mest parts of Nigeria treat women as ohjects or properties and
efore a subject of inheritance.™ In some customs, the woman s
w=garded as part of the property owned by her husband and that all
geoperties acquired during the subsistence of the marriage helongs
W the hushand™ even where she has contributed to the acquisition
e development of the property.
This invidious practice 2ffects an Edo woman's status after the
~de=th of her hushand. Under customary Taw in all parts of Edo state,
& widow cannot inherit in the intestale cstate of her deceased

Okoli B, “Migeria:  Ioheritance Rights  and  Womer™ (i)
fnips: o Leadership. ng 18 April 2008 Avcessed 20th Mar. 2012,
“Women's rights and staiws under Fde Mative Law und cusioom Myih and
Realities™ (2) htip /7 edoworid. net accessed 15 Mar, 2012, 10-00AM.
The Nigeria CEDAW NGO COALTTION Shadow Repart. Thid,
“Chaalls & women in Wigeria today” -':rJ'E.'-".-‘IMW.mfm.l’mér]{ﬂ-{-b.ur;q las
wisited 20 march 2012, 9:30PM
"Gender Training and Development Metwork®
Aup- v, pende rdevelopmen, org 1ast visiied 10 Feb, 2002, 5:00PM.
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husband. The widow is infact considered as part of the estate o be
inheriled by the son or relative.® However, she has the right
remain in her late hushand’s estute even without consenting
marry an cldest son or even when she has no children SUFViving
although she has no right to dispose of any interest in such house. ™

The practice is not differeme in Yoruha land. The Suprems
Court in the case of dkinnuby v. Akinnubu™ held that:

It is & well settled rule of native law and custom
of the Yoruba that a wife could not inherit her
husband's property.  Indeed under Y orubg
Cuslomary law, a widow under intestacy is
regarded as part of the estate of her deceased
hushand o he administered or inherited by the
deceased family, She could neither be entitled to
apply for a grant of leiters of administration nor
appointed a5 co-administratrix.

Similarly in Igho society, succession to property of a decessed
is by “primogenitre™”. This means succession by the first born of
the male line that is known as “okpala® or “diokpala”®, Under this
custom. the first son inherits the father’s properly because he
autgmatically hecomes the head of the family, Also, under this
custom the woman docs not share in the estate of her deceased
hushand .

The practice of denial of inheritance tight has causcd uniold
hardship 0 woman and girl-children ofien left destimte and in

4. "Wemen's Right and Status Under Edo Native Law And Custom: Myth And
Realities™ (2 figpitwvw. edeoworld. ney lust visited 15th Feb. 2012 8 Mipm
In Mwelon Awero v, Beimi Seulipe (1983) 11 Q.Y .S H.C. (pLLLD TR0 States
that a widow withour issue is part of the property, and liable o be inberited
with the other propenty of the hesband.

25, Ihid

2o, (199732 NWLR 144 (5.C).

2T, WRAPA Newsfetter Vol. 3 No, 3 Sept. 2002 P. 9.
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poverty at the death of their husbands or fathers. The rujes

¥ law is manifestly obnoxious and discriminatory against
when subjected to the full weight of Article 16 CEDAW
requires slale parties to modify or abolish exlsting laws,
ons, customs and practives which constinge discrimination
women. An abused widow who became a victim of
ination narreting her experisnce said-

Land my children were beaten and kicked our of
our house by my brothers-in-law, We live by
begging, in continual fear™ Again a widow
aged 26 years old and mother of one daughter in
Enugu State nparrating her ordeal said nmy
husband dicd of TB and probably Aids in
August 2003. Since then | have been having
lerrible difficulties with my in-laws. Although
they did not help at all in raising the Imoney
necded for his burial, | found on My reten
from the hospital that my brother-in-law and my
hushand’s younger brther had ransacked my
wardrobe and removed my husband's hank
passhwrok and other things from our house, My
father-in-law refused 1o allow me emtry into the
family compound to collect my personally
helongings. =

The story portrays the irrepressible male dominance over
in inheritance matters in the southern part of Nigeria, It also
wonfirms the insensitivity of the inheritance Jaws and practices in

& Okoli B. “Nigeria:  Inheritance  Laws  And  Women Righis"
bp.wvw. leadership.ng 1B Apr. NN, Accessed ikh Mar., 2012,
4:00PM.

| 2. Ibid
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most parts of Nigeria. Women in most communities in Nigeria
demied rights o land amd the provision in the constitution on
land Use Act docs not even guaraniee cqual access of men
women to land.™ Rather, it reinforces customary and col
practices that deny women access to land-an important means
praduction.

The Land Use Act” in addressing the issue of devolution
Right of vecupancy upon death of the holder provides that in case
a customary Right of Occupancy. the customary law exisling in the
locality in which the fand is situated shall regulate the devolution of
the deceased occupier rights. Most customary laws of successios
exclude women and female children from inheriting. Tt will appess
therefore that the act further perpetuates perhaps unwittingly the
custom, which denies women the right to own and inherit propers
It is owr view that most cultoral practices in Nigeria are truly &
violatioms of human rights. Incidentally, most of these nepative
practices have come (o acquire the force of law as a result of
prolonged usage in their various communities,

Women's access 0 Jand in Nigeria is especially limited in the
southeast aml south when&: culral norms and (Taditions forbid &
woman to own land.® Customary law catitles 2 woman 1o the
provision of a home by her husband. She remains in the house =
long as the marriage lasts. She has no proprietary rights because she
canmot hold or dispose of any part of the property. Her marriags
does nol secure for her the righl o inherit property on he
husband's death. In Nezianva v, Obazbue™ the court stated the
umder Onitsha native Law and custom a widow could posscss he

3, "Gender Training And Development Network”
At e, geradendevelopment ore 1as visited 10 Feh, X112 11, AM
3. Section 24fa) Laws of the Federation of Nperia 2004, |
32, “"Women's Inberiance Righis in MNigeria Onc King a2 rime®
http. /. gerderaerostbordercom 18 Oct. 2011 last visited 1(th Mams
2012, 11:45 am
33, (1929 9 Nigerian Law Repor 7
inf
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s land but no matier how fong the possession lasted, she
be the owner of the land. Cputy JSC (ag he then was)

A woman cannot own land in her own right in
many village communities, she can only have
custody of any piece of land the husbaml
permils her Lo cultivate or else she holds any
piece of land in trust for her male children only.

Under the Ibo cusiomary law, a woman cannot inherit the
v {movahle or immovable) acquired by her husband, Tt does
matter whether he acquired the property with the help of the

Section 42 (1) of the 1999 Constitution prohibits discrimination
grounds of sex amongst wihers and further to that, the Nigerian
ent has signed and ratified several instruments that frown al
ity and discrimination, and aim at protecting women’s rights
= Bbuman rights. Nevertheless, the righe of the woman (o fresdom
Som discrimination continug o he in jeopardy due to obnoxious
aalrural practices. It is our humble view that women should have
&l inheritance rights everywhere. The practice of denying women
mheritance rights is wrong and this 15 one aspect of our customary
fw that should change. It is our opinion that women should fight
for their rights in court,

In a landmark judpment on inheritance, the supreme court held
that “women should not be discriminated against in inheritance
practices and ruled that a widow should inherit her hushand’s
property ™ Similarly, in  Mojekwn v, Mojekwu, the Noewi

M, Sec (lorbws v Ohaphue (1994)13 SCN] 39 See aleo"Nigeria: Righis of
widows 1o inherit property in a civil marriage where there was neither will
oo children;  inheritor of  the  property  upom her death”
At e, wnichor, org 28 Aug. 2000, Accessed 25 Mar. 2012, 8:00AM.
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custornary law of Olickpe was struck down under the repugnance
principle by the unanimous judgment of the Enugu division of the
Courl of Appeal, The basis of the decision was that the customary
law in guestion which “permits the son of the brother of the
deceasad person bo inherit the property of the deceased to the
exclusion of the deceased's female child” was a clear case of
discrimination and hence inapplicable.™

It should be noted that, although Islamic law is part of Nigerian
customary law but it accords full rights @ women o own properts
and can sell such property withoul the consent of their husbands o
their fathers, ™

WIDOWHOOD RITES
Widow rites refer to series of practices through which a widow
must proceed apon the death of her hushamd before being able »
rejoin her community”, Many of these practices are potentially
dehumanizing and make women vulnerable o property grabbing™
Experience has shown that the practce atfects the physical and
mental health of widows and infringes their human and reproductive
rights.

In most parts of Edo State, the wife of a deceased husband must
perform a host of rites. Thus, she is subjected 1o 1aking an oath

Seo also Democracy and Govermance progeam dn Nigera, PANA Feb
I 9ag,

15 {197 T NWLER (P35t 283 ar M

5. “WNigeria: Fighting for women's Inheritance Rights in Bivers Sae”
Nt A sakeeverywomanoanrs. arg. Ind Mar, 02 last visited 3k
Fehruary 2012, 4 00PM. "Corrent Tssucs, Economic Equality amd
Tnheritance Righee™ hite: e wisemieiivnomei org, ast visieed 26 Mar.
A0 2. G:00PM

AT, Emery v "Women's fnberinanee Righos e Migenta: Trans [ormagive
Practices" al www, nigerianlawgnris, com, Accessed 15 Mar, 2012,
11004 M,

8. Okowve P. U, Widowhood, A Netwead or Celwrol Tragedy (Enogu: Nucik
Publishers, 1945 at 164,
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e involvement in the husband's death,” Tn some rural
e oath 15 administered with insistence that the widow must
bathe with water used in washing the hushand's corpse. In
amd, in particular, a widow must shave all her hairs (both
= public), wear same dress or clothes for a vear, slecp on
Soor, eat with broken plates and not wash her hands for a
of days or months. ™ It is most disturbing to say thal women
care takers of the very culture that ofien discriminate against
and they have been made o believe that they are the
of the very laws, ritals and practices that violate their
=, Apain in Edo Siate, the widow, must mourn her hushand
soven days, being forced to cry, amd washing the dead man's
% and drinking the water. Tn Rivers State, the widow may have
wwam across the river and throw hersell over the body of the
several times.® In Ekwusigo Local Governmenl Ares of
ra State {wWhich maost of their cultural practices are typical of

Igho tribe in Scutheast Nigeriap, the principal dehumanizing
wowhood rites and practices include the following:

{a) Drinking washings frum husband’s corpse Lo
exanerale the wife from accusations of killing
her husband.

by A widow mot having a bath uniil after cight
market davs (one month) when she will he led
to the river by twelve midnight to bathe,

. Isibor P O “Women's Rights And Szas Uniber Edo Wative Law And
Cuzrom: Myl And Bealitics™ (2} e dfvoww, edowarid. ner visited 14 Feb.
202 5.00PM.

T

Cassiian R, “Fighting to make the Cui: Female Genital cuting studied
within the comtext of Cultural Relativisms™ & NW. UL irg; o, s, 128 ar
At fvwnone me. nortinvesters. sdv Jowrnals visited 10 Mar, 2012 T-00PM,
Ihid

Qbove Loc. Cir.
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{c) Restriction of the  woman's MOVEment b
market, church, social events for the gpe Yedr
period of mourning,

{d} Stigmatizing a widow who died within the
mourmng period and refusing her corpse burial
rites, "

Instances where women are subjected 1o untold hardship and
physical abuse in the name of culture are many. For instance for
Mrs. Amina Nwachulwu, from Kaduna State, petting married 1o
Sylvanus Nwachukwu, an Igho from the 2asl, was not easy. Her
maodher refused to give in o her wish to marry a “total stranger™
while the father disowned her. Against the wishes of the parents angd
many relations, Amina had her way. But what happened to Amins
after her husband dicd made her wish she had lisiened 1o her
parcnts, As part of the Igbo tradition, she was forced to drink from
the water used 1o wash her husband's corpse. She was also forced
sleep with the corpse t prove that she had no hand in his death, ®
Amina's expericnce is just one of the many abuses which women
suffer in many parts of the country.

Widowhood rimals persists, despite its condemnation for
several reasons. First, these practices are linked to a heljef that the
widow may have been involved in (he death of her hushand. For
instance, amongst the Ighos, where widgw riles are particularly
strong, there is a belief that any death is not natural, and that the
widow must therefore prove her innocence to the family through
undergoing rites** In effect, she is under oath during the period of
the rites”. Second. the widow must rectify the breach in conduct

44, “Ewvll or Dirty Nigerian Cultures That Should be Abolished-Culmre” ) -
Nalraland fvip:/Mww, naric-land. com Visited 3 March 2012. 9.00AM.

45. Mg

46. fhid

47, Ohoye Dp. Cir. at 523
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caused dearth in the community.™ Third, the wife's inahility
and her shaved head, may also make her unattractive to
hushand and thereby stop him returning a5 a jealous
e w dispute his property, including his wife.*

2 = obzerved that women are the victims, perpefrators and
of the sanctions, The pateilineal daughters are the key
rs and enforcers who most of the time, are prejudiced
their dead relation’s wives for past disagreements of
standings. Therefore, they see the widowhood period as a
for venderta,™ On the other hand, there are no degrading
rites for a widower, rather, his welfare is the paramount
of both family and friends. In some parts, custom and
wn demand that a widower should not sleep alone bul with
waman of his choice until his wife is interred, so that the
st of the dead wifc may not come and disturh his peaceful
wesp ' They are pampered by the same Lmuade (Kindred sisters of
o men, dead and living) who punish the widows their Fellow
womeT |

It is our stance that these nefarious acts of violence against
widows should be stopped immediately. Why should & woman be
made o suffer so much and some die as a result of such
punishments, bocause she lost her husband by death? This is a time
she deserves much sympathy and empathy and co-operation. Why
should it be assumed that the woman killed her hushand, while the
same assumption is not extended to men when their wives «die”In
parts of Benue State especially among the Ewlo people, the widow
cannot go to the town cven to get food for the children, She is
confined for three months w know whether she is pregnant. Her

48, fhidar 123

44, Okove Log, CF,

50, *Bvil or Diry Nigerian Cultures Thar Shoald Be Aholished - Coltare (9) -
Mairalamd ™ filp st wmeriodond, oo Tst visited 3 March 2002, 9.00am

51. Isibor Loc. Cir
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only dress tor the three months is called “bento™ which has a
ascribed to i."The “bento” dress is symbolic of her
relationship with her bushaml and it is meant w deter her from
of promiscuity hefore she is culmrally freed from the period of
maourning, ™

In Muslim communitics., widows do not typically
widow riles, but do go fhrough a period of ritual morning f
by @ period of purification. For instance, in Plateau and
States, Muslim women have 40 days of morning, and 30 days
seclusion. In Kano, there is a four month period of 2
followed by two days of takaba or seclusion. ™

In all the above situations, it is clear that widowhood
amount to vielation of fmdamental human rights as guar
vnder sectiom 34 of the 1999 constilntion, The practice is
injurious o their health.

WIFE INHERITANCE
In most communities in Nigeria. it a man dies imtestate then fhe
property is commonly divided amongst family and the widow's
needs are generally nol taken into account. As such, if a widow
wants o ensure her financial security then she will marry into the
family again.™ There is abundam evidence to support the
inheritance of widows as properties among the Igbos, Binis ané
Esans in Fdo Siate, Tiv, Idoma, Berom ercetera.™ For example,
among the Igbos, widow is cither inherited or forced to marry =
close relative of her dead spouse, especially, if she is still of child-

2. WRAPA MNewsletter ¥Wol. 3 Mo, 3 Sepr. 202 P 7

3. hid.

54 Bmcry Lo, 0

J3. “Migema: Rights of widows 1o Inberit property in a Civil Marriage where
et was neither will nor children; inheritor of the property upan her death™
fatap. Atew, wancr.org. visieed 20 March 2002 10.00z2m

36. Aduba 1. N, “Some cwlordl practices thar Affect the Enjovment of
Fundamental Human Rights of Wornen in Nigeria™ New Vistas in Low Vol
2 W2 P, 204
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=z age. Among the Binis and Fsans as well as the other tribes
8o, marriage is mainly polygamous - 2 stans which is accepted
revered smong the rural folk. The net effect is that many
seased Edo men leave a large number of widows o the whims
caprices of their relatons. Therefore the wife or wives of a
=ssed Edo man may be inherited by his heir or heirs who may be
s or hrothers of the deceased *7

£t bas been argued that the practice of widow inheritance is a
of insurance policy designed (o ensure that a widow is not left
=red for afier the demisc of her hushand.® Whatever the
esson 0T reasons behind widow inherilance, we submit that such
ctices amount o inhuman and degrading reatment because the
wamman's right to choose freely her sexuval parmer is violated.
Where she refuses 1o be inherited, she is neglected by the hushand s
Ssmly and left 1o suffer with her children or may even be deprived
ber late husband’s property. Some are even scnt out of their
mstrimonial homes. ™

FEMALE GENITAL MUTILATION

Asother harmiful cultural practices which afTect the rights and health
o women is female circumcision otherwise known as female genital
mutilation. This is seen as one of the most serious forms of
wolation against women. Inspite of the consistent campaign by
srganizations across the couniry against female genital mutilation,
s painful practice still flowrishes unchallenged in several local
communitics in Nigeria, Female genital mutilation is a barbaric
wadition from the Jark and ugly past of some societics in Nigeria

7. Isibor Loc. O

8. fhid

. Juba N. N. et al, Reproductive Health And Rights of Women Lagos.
Baohabveomer, org, 2007, Accessed 25 Mar, 2012,
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and elsewhere in the world which must, by universal acc
aholished.™

Female Genital nutilation involves surgical removal of
4l of the most sensitive female genital organs or other injury

female penital organs’ for culwral or other Don-
&

TEasons,

Although circumeision may be performed  during i
during adolescence or even during a woman's firsi pregnancy.
procedure is usually carried out on girls between ages 4 and E
There are ditterent types of female circumcision, In the firs
clitoredectomy, part or all of the clituris is amputated, the
type (commonly referred to as exciston) has to do with the
af both the clitoris and the labls minora. The third type is kno
infibulations and the most severe form. After excision of the cf
and the labia minora, the labia majora are cut of seraped av
create faw surfaces, which are held in contact until they heal, &
by stitching the edges of the wound or by tving the legs togelhss

6 °Migeria: Female Genital sutilation” A, femnel. wWark org
visgite) 15 Mar. 2012 10.454M

61, “Harmful Traditional Pracices”. e &il, i dnet ke, Accessed 15
2012, L:00PM.

6. “Migeria: Female Genital Mutilation” wiw, amticef, org. Accessed 20
w12, &O0PM.  “Giving  up Harmful Practices Mot 1
.':_mp.-.*n»-u-w.aduwﬂm.runmjth.ar,q. visited 171272012, 9.33AM

63 “Female Circumcision: Riwe of Passage of Wionlation of BRig
Internugional Faily Planning Perspectives Vielwme 23, Mumber 3,
1997 P, 3. These procedures can take place anvtime from 2 fow days
hirth o @ tew davs after deain. In Bdo State, for example, the prodecs
performed within a few days after birth. In seme comimuminies, i decs
wioman 16 discovered 1o have pever hac the procedure, it may be perli
an her hefore hurial in some comurlnities it i5 performed on pregs
women during the birthing process and accounts for much of the
morbigity and mertality rawes. I warics pmong ethnic groups Repors
Eemale  Genital Muwilation (FGM)  or Female Genital Cuttisg®
Fatp:fwewews. il lpemigeria. oo Accessed 15 Mar. 312 5:30PM.

4. Ihid
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s the wounds heal, scar tissue joins the labia and covers the
ra and most of the vaginal orifice, leaving an opening that may
e 35 small as a matchstick or pinhead to allow for the flow of urine
mensirul blood.™ These are the most common furms of female
genital mutilation practiced in Nigeria, ®

The fourth types includes the introduction of corrosive
ance into the vaginag,” This form is practiced to a much lesser
1 than the other forms in Migeria. In Somalia, infbulstions is
iced by the entire population, indeed by all ethoic Somalis
ever they are.™

NS FOR FEMALE GENITAL MUTILATION

Nigeria, female genital mutilation was and is srill practiced in

erent forms and in different places. A study carried out by the

guarter of 2011, in Amaezu and Obeagn communities both in
I State, revealed that female circumcision is still practiced

. These communities and others justify the usually harmful

m on the following grounds.

That women whose genials are o mutilated  are
promiscuous, Therefore the circumcision is done to extinguish
sexual sensitivity and pleasure, maintain chastity and virginity

dbid, “WHC, Female Genital Mutlation™: Report of @ WHO Technical
Working Crosge, Geneva, 1996, “Migeria; Fermale circumeision: the Ciood,
the Bad and the ugly!™ hifp:Swww fomperwort org visited 9 Mar 2012
5. MPM.

“Migeria: Beport on Pemale Genital Mutilation or Feniile Geniral Culiing”
hitip: Sfvne stare, gov, 16 Feb. 2002 10, 154M.

"Report on Female Genital Murilation (FGM) or Female Genizal Cutting”
(FGC) fitpe/ g, tribaifission. com 2152005 visited 10 Mar. 20012, 5, 20pm
(Genital and sexual mutilation of females bt ftwnse, hevokamagazing, com.
Assessed 12 March 2012,

“Repom en Activities of the Development Education Centre (DEC), Enugu,
Nigerls, Ending last quaner™ 2011 e decniperia. com/rewsletter. vigied
12 Feb. 2012. 4:50PM
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{b)

]

(d)

(e

(T}

before marriage and fidelity during marriape and incresse
male sexpal pleasure. ™

Among some socictics. the externs! female penitals ase
congidersd] unclean and unsightly, and so are removed wm
promote hvgiens and provide aesthetic appeal.™

To enhance ferrility and promote child survival, betis
martiage prospects and helps delivery of babics.™

It is believed that women who are not circumcised make love
to spirils in their sleep who, in tmrn, cause unhealthy appetiee
for sexual intercourse. It is also said that such women give
birth to mermaids and Ogbanjes (outcast, ™

A large proportion of circumcised women are from rurs
dreds, where uncircumeised women are not socially accepted
Respectable men will never marry an uncircumcised woman,
as she will be seen as impure. Therefore uncircumcised
woman is labeled unclean, impure, and unfit v marry, beas
children, or attain respect in old age. ™

Female circumcision is shown to be symbolic as a rite of
passage to womanhiwkl. When a young girl is about o be
circumcised, her mother or other women and girls in hes
society encourage her, claiming she is becoming a woman and
that it will help her stay purc and beawtiful, ™

@

.

75

"Migerin: Female Genital Mutilation”™ HEr: Swwws, femneneori arg. las
vikited 15 March 2012, 1745408

"Migera; Female Genital Muiplation™ hoed s femnetwerk. org. visiled
(3 Mar, 2012, 10:454M

Thid

“Fernale Circumcision Stll Practiced in Nigera® Ao urinunl, com 26
Mar. 2012, last visited 30th Mar. 2012, 7_30PM

Choohy v “Migerio: The Place of Fernale Circumcision in Our Suciety”
Rt /fovvew Jeadership. g, 29 Apr. 2011 visited Sth Mar. 2002, 10AM,
[bid, “Harmful Traditional Practice™ wiww, ki nimet/kif,Accessed |Sth
March 2012, 3:00PM.
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Therefore, with such unwholesome tales, out of foar and

£ stigmatization, most mothers make sure that  they
cised their daughters.

TS OF FEMALE GENITAL MUTILATION

= pur candid opinion that none of the reasons heing advocated for
mg psychological and bodily harm te a large number of females,
jally those between infancy and carly adulthood. can hold
warer: Evidence abounds that the practice has over the years led w
wmold physiological and physical misery amd pain,  suicides,
sermanenl disabilities and the deaths of millions of females across
&= world where it has culturally been practiced.” Infact, female
gemital mutilation imposes on women and the female child a
suintude of health complications. The practice vinlates, amaonp
wher international Human Rights Laws, the right of the child o the
“emjoyment of the highest attainable standard of health®, as laid
down in Article 24 paras 1 and 3 of the convention on the Rights of
e child.”

Paragraph 1 is to the effect that every child is entitled 10 enjoy
zood health, protection from diseases and proper medical care for
survival, persomal growth and development. Paragraph 3 urges
siates parties to take all cffective and appropriste measures with a
wiew (o abolish traditional pracrices prejudicial o the healch of
children. 5. 13 of the Child's Righi Act 2003 also provide thal
children shall have the right to such protocdon amd care as is
secessary for therr well-being,

The Child's Rights Act puts the age of marmiage al 18 years,
and by virtue of section 21, and 23 of the Act, child marriage and
betrothals are prohibited, Most states in Nigenia lake various sieps

Ta, "Migeriaz Fomale Genital Mutilation™ fibid

77 . "Harmful Traditional Practices Attecting the Health of Women aod
Children™ Fact sheet Mo, 22 2003, wweoolichirorg, 3nd March 2002,
QuAM.
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w reduce under-age marriages, including more advocacy workshops
highlighting the negative impact of underage marriage. Some
specific measures to combat harmful practices alfecting children’s
healih are also found in Sections 21 — 25 of Child's Rights Act seck
0 address harmful aditional practices such as  early
marriage/betrothal, tattoos and skin marks. It 15 ohserved with
dismay that the abuve provisions have nol heen complied with as
underage marriage is on the increase in Nigeria,

Female genital mutilation does irreparable harm. It can result in
death through scvere bleeding, pain and trauma and overwhelming
infections. To be sure, the practice (FGM) is a serious form of
ormure. The excruciating pain expericnced by those who passed
through the operation must be noled. The female genital mutilation
in most cases, is sdll being done by local women, without
anaesthesia and sometimes with blunt kitchen knives and bare
hands, while some other women forcetully holding down the
victims, The operation is performed using tradition as the only
justification, The girl is fully aware of the atrocity of the pain under
the razor Blade or knife. A few examples of some of the victims
who experienced pains during and after the operation will suffice. A
woman who recalled her experience as very painful and pathetic
said:

The experience is better imagined than said. [
was ahout seven or eight when my mum told me
that T have to fulfill our rraditional rites as a
voung girl. | was held by two women while the
third with a sharp ohject cut off my clitoris,
Some substance were rubbed on it o reduce the
bleeding, 1 was told ir's measure to curb any
form of sexual drive when I advance in age.™

T8, Cpoha Loc. (30
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prl from Djibouti said, “T was under horrible pain when they
All these women around me telling me to bear it How
I 1 screamed for help but nobody save me™. Father, father
save me™™ cried a 6 yvear old girl under the knife when she
et her mother had joined the crowd of women watching her
won. “1 was afraid to urinate after the mitiation. I was s0
= said a girl from Sierra Leone. “For me, it is wo fate, [
gone through it but nobudy will uch my daughter™ said a girl
D_;'huull L “If | tell you what happened o me during the
. my stomach will be blotted and 1 will d:e (A girl from
Leone afraid to talk about the secret practice.™
Surrounded by taboos, secrecy, and misconception, female
=l mutilation ravages Africa, harming the health and well being
grls.
Female genital mutilation has dangerous health implications
because it is largely dome by untrained women with crude
implements, no anesthesia or anti-biotics, there is the ever
increasing risk of infection, especially tetanus or HIV/AIDs.
The inability to pass wrine due to pain, swelling and
inflammation following the operation may lead o urinary track
infection abscesses and pain from damaged nerves endings long
after the initial wound has healed ™
Infibulation is particularly likely (o cawse-long-term  health
problems becanse the wrethral opening is coversd, repeated

. Ras-work B, “The Impact of Hanmful Traditional Practices on the Girl
Chik!™, www wnorg. M6, Accessed 14th March 2012, 3:22PM

. did

. dhid

. Testimonies Coltecied by the Inter- African Committes, Ras-work D -
Mission report 1o Slerra Leone, As Coordinator of the Working Group on
Traditional Practices 1982,
“Althays F. A, “Female circumekion: Rie of Passage or Yielation of
Righis"? frermational Family Planaing Perspectives Vol. 23, Ne, 3. Sept,
1997 P.3
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urinary iract infections are comumon, and stones may
the urethra and bladder due o obstruction and infection. ¥
apening is very small, menstrual flow may be blocked ™ & .
also lead to obstructed  labour causing  life-
complications for both mother and infant. The amputaiion
the clituris and other sensitive tissue reduces a woman's
W experience scxual pleasure and may cven make i
less satisfying for men as well.
On the whole, female genital mutilation has been proves
be a gross violation of a women's rights. Some of the infri
rights include;

(a) Right to physical and mental integricy

{h) Right to highest attainable standard of health

() Right (0 be free from all forms of discrimination a
women {including violence against women).

(d) Right 1w freedom from torture or cruel, inhuman
degrading treatment.

(e} Rights of the child, and Right 1o life.®

Given the health complications and related CONSEYUences of
female penital mutilation, one wonders why the praciice contimes
even though it has dwimdled drastically due o exposure o westers.
culture snd the prohibition of such practice by some stse
LOVUETIITENLS, :

The reason for its persistence is hecause most Birls and womes
i developing countries are unaware of their basic rights. This

4. Ibid. See also Idowu A, A. “Elfects of Ferale Genital Murtilation on Hunias
Rightz of Women and Female Children:  The Migerian  sitwation”
Wik, suraiournaly. comt. Accessed 10 Mar, 2012 6:40PM.

45. *The Practice of Female Genital Mutilation-Challenges  for  Heals
Commumicators™ hirp:Awwwnigerimvillagesware, com 9122010 vieied [0k
Mar. 2012 &.00PM
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=ssures the acceptance and the perpemation of harmful traditional
- mesctices alfecting their well-being and that of their children.

WIRGINITY TESTING
Wagmity testing refers to the cxercise of examining young girls o
sceriain whether or not they are sexually chaste,™ The testing
madition 15 ntended 0 assure the purity of young brides who are
s=quired to prove their chastity before their parents and futere in-
lws settled on an amount to be transferred by the groom's family to
s bride’s family," In some communitics like Kanuri in Borno
Seate. a would-be-bride has to undergo a virginity [est o ensure that
she 05 stll “intact™ for her would be husband, hence it protects
wOMmen against promiscuity. It is necessary to state that in socielies
where it is practiced, female wvirgmily 8 an  unconditional
prereyuisite for marmiage and bridal virginity test serves as a proof
of chastity. Among the ljaws for example, the st is conducied in
the girls’ Bouse. On the sppuinted day, in a room specially
designated for the test. is placed a hed or mat on top of which is laid
s white cloth, As soom as the test is over, the members of the
sister's family arc the first to enter the room to check whether there
e biond stain on the white clath, if possible, there 15 jubilation and a
date is fixed for the payment of the dowry. But if she has been
disvirgined, the relationship is abropated there and then. ™

This tradition 15 also prevalent among the Yorubas. In order to
confirm thar his younger bride was still a virgin, afier his first
mating with her on the occasion of their wedding, the groom comes

Ba, Suwsan Leclerc - Madlala, “Virginily Testing: Managing Sexuality in a
Maring WV ALDs Eprdemic™, 15 Medica! Amhropolosys Quarterty (2007
87, George E. B, “Like a Virgin? Virmnity Testing as HIV/AIDs Prevention:
Human  Right  Universalism  aod  Culiural  Relativism - Revisited”,
et Awarks, Bepress, com, April 2007, Accessed Tsl April 2002, E:DOPM.
BE. Arebl Y. *Nigeria: Female Circumcision: The Good. the Bad and the
Ligly™ firgs/owow, fmnetwonk.org. visited 15 Mar, 2002, 10:45AM
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out of his hut to show to the waiting crowd, a blood stained clothe
and the crowd shouted with joy."

This practice is degrading and violates human dignity. Not
that the injustice is more profound when viewed against &
background that the would-be-husband is not meant to undergo
test because the culmre permits that he can be as promiscuous &8
can.

EARLY/FORCED MARRIAGE
Early/Forced Marriage is a simation whereby a giri-child or
young adolescent girl is made t0 marry against her wish ands
consent. ™ It is practiced and justificd in the name of tradite
culture, and religion.” Therefore in many of these culmres,
tradition of marrying daughters at a young age is common,
children, already malnourished and undervalued, are often
to much older men. In such marriages, females have little
and sense of self-determination. In others, their consents do
count, For example, under the customary law or Muslim/Isle
law, the marriageable age is berween 12 and 14 years for girls
boys respectively. This is vusually done because of the custom
belief that girls should be given out in marriage before
menstrual cvele starts.” This practice has been criticized by
as it has serious health implications for the girl-child. For instancs
Senator Sani Ahmed Yarima's marriage (o a 13 year old Egype
girl received condemnation from coalition of Nigeria's grox
including the Medical Women Association of Nigerian (MW
Women's Rights  Advancement and Protection  Alternas

89, Thid.
90, Juba M. N_ctal Op, Clea 7.
91. Akpan E. O. “Early Marriage in eastem Migeria and the be
consequences of vesio-vaginal fisoglae (VWV} among vounp modbes
Gender And Developwent VoI, 11, No. 2, Marnege Jwdy, 2001 Pp. M-T6
02, Bugudu M. Unlair Practices Against Women Minorities. A Public Rane
Human Rights ed {2004) P, 27
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A), Global Association of Women Aftorney (GAFA) and
Human Rights Commission.”Yarima's action is both
y unsafe for the child bride and legally wrong as il will
a girl child to Vagino-Vesicolar Fiswla (VVF). It is
_ hecause the Child’s Rights Ac™ forhids marriage w0 an
age girl. In most cases, the girls are frequently intimidated,
giso abducted, raped and sometimes murdered. A girl or wornan
i forced to marry is usually a slave, forced to live and sleep
mer hushand, and often physically confined indoors.™ A young
girl who was a victim of early/forced marriage said “1
liked my so-called husband hecause he was forcing me to do
I did mot want to, I run away from my family”.™

The abave quoted statement is a confirmation of the fact that
who are forced to marry at very tender ages are not only
“gmorant of sexual relationships but are also not physically matured
Sor the rigours of motherhood.

Children run away from rural areas or from their homes
secause of arranged and carly marriages and end up on the street
wdlor in prostitution, Tt is our view that forced marriage is a form
of human rights abuse, since it violates the principle of the freedom
o autonomy of individaals.

23, Lindaikeji, “Women Protest Yerima'a Marrage 1o a 13 year old Egyptian
girl®, hnps/ v nigeriafilme.com, Assessed 28 - 6 - 2012, See also Soniyi
T, *Yarima: Courts orders NAPTIP w join suit? wwwokisdaylive. com,
Asgessed 2EMG20012 7. .00am,

4. Section 21 of the Act provides for up 1o 5 yeacs jail or N300, 00 = fine for
any ooe Townd guilty of violating the low.

25, “Harmful Traditional Practices™ www. kir nlfmer/KITA Mccessed 15/ 32012,
3:00PM

o5, "A documentary Film". Three Sunsets Early Marriage in  Ethiopia.
Produced by AC; quoted m Ras-work [bid The impact of harmdul
Treaditional Practices on the Girl-Child. www.im.org. Accessed 16th March
2012, T00PM.
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CONSEQUENCES OF EARLY/FORCED MARRIAGE
Early marriage usuvally results in early childbearing with sevess
consequences for the health and lives of young mothers and thes
habies. For instance, ong Zainab Ali, 12-year-old was forced
marty # 55-year-old man chosen by her parents. She got pregnam
few months afier the marriage. But cpuld not have a normss
delivery because her pelvis was wo small. Zainab later died of hirk
complicaticns resulting from ~obstructed labour™ after the husbang
refused to cndorse @ caesarian operation.” These experiences ass
commaon oceurrences in the country where the woman goes througs
all forms of physical and mental abuse, Also infants born to ecnags
mothers are up to 80 percent more likely to die within their firs
vear than are infants born to mothers ages 20 to 29.°

Early marriage often result in early pregnancy and Vesice
Vagina Festulae (VVF) an abnormal opening between the bladdes
amnd the vagina due o prolonged labor resulting in uncontrolies
passape of urine, feaces, leading to the continuous production of &
offensive  odor, social isolation and rejection” even by thew
hushands who caused the problems. This condition is prevalent m
the Northern part of Nigeria where premature marriage is mostly
practiced. This condition denies young girls their rights to self-
determination and is a violation of their sexual and reproductive
health rights,

Early marriage robs a girl of her childhood time necessary o
develop physically, emotionally and psychologically. "™ When a ginf
marries early, it usually means the end of her education if she 1= stilf

97. “Evil or Dirty Migerien Culwres That  Shosld  be  Abalished®
Rtip/www ngiraland, conconfort. Mth Mar. 2012, Last visited 3rd Mas
2k, 0ddam.

o8, McDevim T. M., Adlakha 4, Fowler T. B. ot al Trendr in Adiescom
Fenillty and comgraceptive wse in the Developing World. (TPC/95-1)
Washington, DC: 1.5, Bureau of the Census, 1996.

90. Juba et al Loc. Cil,

I00. Face Sheet Mo, 23, Harmful Traditional Practices Affecting the Health of
Women and Children, www.chohreorg. Accessed 3rd March, 2012 90040
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and the end of her autonomy o make important decisions
work, her health and her well-being. Abuse is common in
mrriage. Infact, early marriage inflicts great emotional stress
young woman is removed from her parents’ home to that of
and in-laws. Her husband who may be many years
san her will have little in common with her. She is obliged w
mtercourse, although physically she mught not be  fully
I|]]

F;mll} early marriage with or without the consent of the girl,

a form of viclence as 1t umdermines the health and
y of millions of young girls.

PREFERENCE AND ITS IMPLICATION FOR THE
HILD
uf the principal forms of discrimination and one which has far-
implications for women is the prefercnce accorded to the
chj}d gver the girl child. In many societies, this is a powerful
ion. This preference manifests itself in neglect, deprivation,
discnmnnamrsr treatment of daughters to the detriment of their
wsical and mental health.™ In other words, son preference denies
= girl child good health, education, recreation, €conomic
seportunity and the right to choose her partner, violating her rights
wnder articles 2, 6. 12, 19, 24, 27 and 28 of the convention on the
Rights of the Child."™

Male preference heging early in life. In many parts of Nigeria,
#e hirth af a haby boy is received with great joy, The ceremonies
gre more elaborate with the mother receiving compliments for
producing 2 male child, The father emjoys greal pride with the

i1, Thid.

112, “Giving up Harmfut Practices, Not Culire™
hiep.ftwnw advocateforvouth. org. Accessed 17722012, 9:33am

103, “Faet Sheet Mo. 23, Harmful Tradivional Practices Affecting the Health of
Wommen and Children™ Thid.
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assurance of continuity of the family line and the protection
property. On the other hand, the birth of a girl does no
much happiness with reduced value auributed to the mother
reception ceremony is minimal and less colourful, This i1~
that a female child is disadvantaged from birth: it may determs
quality and quantity of parental care and the extent of investee
her development; and it may lead to acute discrims
particularly in settings where resources are scarce.'™ For o
I most societies, the girl is easily chosen to stay at home whi
male child gocs to school due to inadequate resources. Folle
the mtroduction of school fees in Plateau State between 1982 :
1986, primary school enrolment declined from 97% to 729 G
were withdrawn from school to supplement family income thee
trading, hawking or working in the farms." It is therefore are
that pemder bias is the major cause of the widening disp
between boys and girls in cducation.

According o a report by the National Planning Commiss
and the UNICEF, Nigeria, in the year 2001, only 59 percem
girls aged 6-15 are enrolled in school compared with 63 percent
boys. This lack of equal educational opportunities for both hoys
girls creates female inferiority complex, right from chi e
which influences their aspirations and eventual achievements, ™o
educational objeclives, section 18 of the Constitution of Nigorm
1999 provides that “government shall direct its policies towasss
ensuring that there are equal and adequate educational opportunites
at all levels”. This includes the provision by the government of fres
and compulsory education at all level.

Article 17 of the African charter also states that EVETY
individual shall have the right to education. In the same vein,

104, fbid

103. Anthony, H, fed) Children's and Women's Rights in Nigeria: A Wake Up
Call; Abuja Mational Planning Commission Abuja and UNICEF Nigeriz
2005. P. 169

166, Ihid
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section 15 of the Child's Rights Act™ provides for a free,
compulsory and universal primary education for every child amd the
duty w provide such education lies on the government, The parent
or guardian of the child also has the responsibility of ensuring that
the child artends and completes his primary and junior sccondary
school,

Section 15 (3) of the Child's Rights A<l guarantees female
sudents the opportunity 1o complete their education in siation
where: they become pregnant while in school. Section 15(6) makes it
4 punishable offence for any parent or guardian who prevent a child
from atiending and completing his/her education,

The Universal Basic Education and Other Related Matters Act
2004, was cnacted as part of the efforts to address the harriers to the
right of every Nigerian child 1o education.'™ The Act makes the
denial of any child access o education a punishable offence. It iy
unfortunate that right to education is not puaranteed in the 1999
Constimution, The provisions of section 18 of the Constitution on
Education and article 17 of the African charter are not justicesble.
Cultural problems such as teenage pregnancy. early child marriage,
conservative religious interpretations, domestic respaonsibilities or
gender sterealypes negatively impact on the access of the girl child
w education and invariably the equality of results, as the boyv child
Will be at advantage to compleie his education."™ Inspite of the
elaborate provisions of the Child’s Rights Act 2003 and the UBE
Act 2004, the chances of the girl-child turthering her education (o
secondary or lertiary level in most cases depend on the parents or
guardians ability or willingness to support such a child. Although

i07. Cap AID Laws of the Federation of Migeria LIV 2004
108, The Nigeria CEDAW NGO COALITION Shadow Report submited o the
415t secrion of the United Nations Committee on the Elimination of all
forme of Discrimination Against Worien, holding at the United MNations
Flaza New York from Jupe 30 - Tuly LE, 2008,
109, fbid
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primary and jumior secondary education are free as provided for
UUBE Act and CRA. parents are made to pay charges in forms
desvclopment fees, exsmination tees, Parents Teachers Assoc
levies.

Ihe enforcement of the Universal Basic Education Act 2004
Child’s Rights Act 2003 and Article 17 of the African charter s
mmpoTtant oo ensuring  free. compulsory and  Universal 2
Educatiom in Nigeria.

The dilemma of the girl in early childhood are mumerous,
becomes not only a victim of social exploitation bul also the abuse
of sexuality. She is abused sexually in the school. society or even @
the very family she is expected to be relatively secured, Foe
mstance in 2011, onc Mike (Mawo l4-year-oll suffored 3 worse
form of abuse while staying with her mother and step father, Nike
Olawao who lives in Lagos was repeatadly violated by her step fathes
until she fell sick and was diagnnsed w be HIV positive. "

Suffice it to say that son preference is universal and not unigee
o developing countries or rural aress. [t 1s 4 practice enshrined i
the valoe systems of most societies.' It thus dictare judgments.
expectations aml behaviour of family members.

LEGISLATION  AGAINST HARMFUL TRADITIONAL
PRACTICES

The 1999 Nigerian Constitution under Chaprer TV, and spevifically
i sechion 42(1) (a). (b, (2) and (33, provides for non discriminatios
im the basis of gender, religion, cthnicity, age or circumstances of
birth apainsl any citizens including women and children. By this
provision, all organs of government are obligated to protect wimen
aml children against all forms of discriminatory praclices in Nigeria
Thus women and children are emtitlesd to all their rights and can

L1t “Evil or Dumy Nigerian Cultures Thar Shoald be Abolished - Culture (9) -
Mairaland" fap/fww nairaland. com, Visited 3 March 2012, 9:004M.
111. "Fact Sheet No. 23, Harmful Traditional Practices Affecting the Health of
Waomen and Children™. Thid.
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2e anybody who attempis 1o interfere with the cxercise of
of the recognized rights in the constitution. For inslance, the
of Appeal's decision in the celebrated case of Karimaru
u V. Paito'" buttresses this. The court allowed the appeal in
Swour of a teenage girl on the grounds that her right to consent in
mriage and o marry her suitor was of paramount consideration
wsem under sharia family law, not withstanding her father's right o
smercise the power of Jibar (compulsion), according 1o the Maliki
School of Law widely tollowed in the Northern part of Nigeria,'"

The Nigerian Government has domesticated the Convention on
&= Rights of the child through the passage of the Child's Rights Act
2903, The Act outlines the rights and responsibilities of children in
Sigeria amnd provides for a system of child Justice administration,
smongst other things. Majority of the states in Nigeria have passed
e Child’s Rights Act into law

Apart from these and other national laws, which protect
women’s and children’s rights, Nigeria is g party to many
migrnational legal instruments on human rights that reinforce
mdividual rights and also protect and prohibit discrimination apainst
specific groups, in particular women,”™ For Instance, the African
Charter on Human and People Rights not only prohibit sex
discrimination bul also reqguires ratifying states t ensure the
elimination of every discrimination against women and also ensure
the'™ protection of the rights of the womsn and the child as
stipulated in international declaralions and conventions. The African

112, Unreported Federal Coun of Anpeal case number CAK/E)E/ES

i3, Convention on rhe Rights of the Chilg: Migeria’s 3rd and 41h Country
Perindie Report May. 2008 p. 22,

114, “Fact Sheet No. 23, Harmiul Traditiona’ Practices Affeciing the Health of
Women and Children™, Futp. Atweew, humarrights. com, Assessed 5 April,
22, B.30pm

115. Arnticle 18 paragraph 3.
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chatier is now part of Nigeria law by virme of legislative
imcorporation. "

Also ranfied is the Convention on the Elimination of all forms
of Discrimination Against Women (CEDAW) in 1993, Ratificatios
of treaties by Nigeria cannot be said 1o be ¢nough. Nigeria mus
take a step further by domesticating such laws as it is only whes
such trealies arc domesticated that they are transformed inte
Nigerian Law. Apart from the African charter and the conventios
on the Right of the child which have been ransformed into Niperis
faw,"" nome of the other ratified instruments for example CEDAW
have been so transformed,

Despite the above efforts by the government in creating
structures for advancement of women, not much has heen achicved
in terms of defacto cquality due largely to customary and religious
practices which negatively afTect the situation of Nigerian women
The slow process of domesticating the conventions in Nigeria's
Natiomal Legislation is also delaying women's righttul enjovment of
their human rights, The situation of Nigerian women docs ot
require gradual but fast and radical change. Apain, people are hem
on protecting their cusloms and traditions and would not wam
anything 1o destroy them. Hliteracy is also a factor responsible for
the persistence of some harmful traditional practices against the
temale folks, People who are unable to read and write, and do not
have the opportunity to go tw school, may grow up in their
traditional societies, glued to their customs, never mixing with
people from other societies and, therefore, not ready to forsake their
culture and patterns of existence, "'

116, African charter on Human and People Rights (RATIFICATION AND
ENFORCEMENT ACT CAF 10 LEN 19810,

117, Osita O. *Migeria Courts and Dormestic Application of International Hustan
Fights Instrument”™ n Akin [ & Yarma T, et al fefermational Leaw Husiai
Righrs and Developmenr. Essavs in Honour of Professor Ovebode {2004) at
B, 92.

118, ldowu A. Effecrs of Forced Genlral Cunting on Human Righes of Wamer and
Female Children: The Mgerian Sinaion,
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No wonder, 1he British saw the oppressive ways of the

v and Traditional Practices, and institsted the Repugnancy
Clause, as pan of the Niperian Legal System in 1900. It
wles for the overriding of any customary and Traditional Law
st practice n the courts if il is in eonflice with namural justice aml
sity. ' Also customary and traditional law should he overridden if
ey are in contlict with the written and official law. and the rights
of women and children.

CONCLUSION

The vielation of women's rights cannot be aholished withour placing
= frmly within the context of offoris 1 address the social and
sconomic impustice women face the world over, If women arc to b
considered as equal and responsible members of SOCiety, nn aspect
of their physical, psychological or sexual intcgrity can he
compromised. ™ Tt is apainst this backdrop that we make (he
following recommendations.

Harmful waditions sometimes seem impossible to change.
Efforts to alier or eradicate them require the cooperation and
understzmding of community leaders, policy makers, and the people
who have experienced or witness hardships these practices cause.
Community education is critical to increasing public awareness of
e negative consequences of these praciices and changing social
OIS,

All Taws condemning harmful practices must be inplemented
and enforced. This will go a long way in nullifying most of these
caltural practices especially in relation (o violence ARAINSl women
and widowhood practices. Specitically, laws on women's property

119, “Evil or Dirty Nigerlan Cultares, That Should Be Abolished - Culure (9) -
Marsalanud™ http: v nairaland. com 27 June 2012 Assessed 28 Jume, 2012
100 A,
120, Taubla N, Female Genital Mutilation: A Call for Global Action New (York:
RAINBO, 1995 P 5
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rights and all other laws discriminating against women s
reviewed,

There should be adeguate budgetary allocations o 1551
promote women’s rights and bridge gender gaps. The Convens
the Llimination of all form of Discrimination Against Wornes
not been incorporated into National law which seriously
implementation, We therefore urpe the povernment to fulfil
obligation to women and domesticate CEDAW without fi
delay. For cffectiveness, domestication of these laws should
decentralized and implemented at all levels of SOVELTITTICRL.
Sections 55 and 241 of the Penal Code which CRCOUTAZES
battery should be repealed.

Government should allocate more money for Lepal Aid
improve the access of wornen to this service to helpr address
injustive committed apainst them by their male counterpart hefore
court of law,

To cnsure wotal eradication of penital mutilation in Nigeria
fovernment must immediately spring into action with a legislag
that would automatically abolish (he practice. Even before the lew
comes inta effect, a progressive means of educating the peopls
particularly through the media on the destructive effects of female
Genilal Mutilation should be further intensificd across the COURtry,
especially in the rural arcas where the practice is common, Once the
most illiterate tural populace are educated properly on  the
baselessness of the ressons for femals gemital mutilation and indeed
of the grave dangers in continuing with i, they will see the light and
millions of hapless females would be saved the ordeal of female
genital mutilation. This s necessary for stemming the tide of
incessant loss of lives, medical complications and Bross violation of
human rights often engendered by unorthodox method of the
practice.

All laws promoting equal opportunitics in aceess ta education
should be popularized for every Nigerian child to know she ar he
has the right 1o educational epportunities and ke advantage of ir.
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As a follow up w the above, guvernment shoul cpsure that all
cultural harriers apainst the girl-child®s right o education arc
ved 50 as w0 bridge the gender E4p in access and UPPOITIILY T
tigm,

Poor education and ignorance of the Jaw among most rural
women prevent them from taking advantage of their rights as
greescribed by the Nigerian constiwion and other imternational
ssmuments. We thercfore recommend  that government  should
ambark on a natippwide project of creating awarencss on acts that
comstitute vinlence apainst wormen,

Violence against women remains the most prevalent form of
Human rights violation in Nigerig, ranging from domestic violence,
womien's right to inheritance, widowhood practices, female genital
mutilation, carly/forced ndrTiage to son preference. We welcome
aws emacted by some of e staes in Nigerin to combat ceriain
mstances of viclence against women, and urge for effective
implementation of same. The time o eliminare | form  of
iraditional practices that promote (he sebordination of women is
00w,
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“HUMAN RIGHT IS HUMAN WRONG™ TOWARDS THE
JURISPRITDENTIAL STATUS OF RIGHTS OF PERSONS IN
CUSTODY

&Y
LUMOKE JACOB CHUKWIKA

ABSTRACT

Fersony in custody are most affen treated as thowgh they are sub-
humans or second-class citizens. They are being subjected 1o several
degrading rreatments and comditfons, which in twm, vialate their
Findamental kuman nghts, These people in the eves of the law are still
hutnan beings whe are entitled to the basic protecrions that are
uhiversally aoeepted.

Ihis paper therefore exploves the rights of persons in custodv or
prisoners as recopnsed by both international law and wwnicipal
faws, In oddressing these ssues, emphasis will be laid en the
meaiings of human rights, human wrongs and pevsons in cuasiody.
The paper will also explore the fustifications for tiese vights and
critically anglyze how fugman right cowld be human wrong, The
ineplicention of vielating the Fphes of pecsons in custody will also be
fiphliehied ondd the attitude of the couris lowards Fman vighis’
wiedaiion will equally be rreated. Finally, there will be a conclusion
wnd el vecommendations that will ensure berter observance of the
Flghts of persons i cusrody.

* o LmokefscgbClobecks, LU B, Hamez Righis Acies &1, Al



“Human Right ls Human Wrong™ Towards The Junsprudential Status OF Righe
OF Persans Tn Custadly

INTRODUCTION

Every man, even the hall-evolved type has some hasic rights whice
a0 one 3= permitted w deny him as long as he'she keeps his ows
side of the social contract. Persons in custody are men and womes
not sub-humans, even if they have been suspected of, found guilsy
of, or condemned for deliherately engaging in supposedly inhumss
and harbaric acts, All human beings have the right o enjoy respes
for their liberty and security. It is axiomatic that, without =
efficient guarantee of the liberty and security of the human persos
the protection of other individual rights becomes increasinghy
vulnerable and often illusory. Yer, as is evidenced by the work of
the international monitoring organs, arrests and detentions withom
reasonable cawse and without there being any offective legs
remedics available w the victims concerned, are commonplace, s
the course of such arbitrary and unlawful deprivations of liberty, the
defainees are frequenty also deprived of access both to lawyers ané
to their own families, aml also subjectad to tortuere and other forms
ol ill-treaiment.

‘The right of man means the entitlements 1o cerfain kinds of
treatment, based on one's staes. The modern Western tradition b
one of natmiral rights, in which cach person is born with certsis
rights as a human being, Other rights are acquired by virtue of
contract or ownership.®
Completely mindful of the irregularities constantly observed today
in palice cells, prisons and other detention facilitics, these however
do not represent the idesl status of the rights of the persons in
custody, For imstanee, persons in custody have been accorded the

1. THUMAN RIGHTS AND ARREST, PRE-TRIAL DETENTION AND
ADINISTRATIVE DETENTIONT, Retrieved from:
brtp:/Sarww. nhehr. oeg/ Documents/ Publications/training@chapterSen. pdl  om
the 3Srd of April, 2013, See also the Uniied Natlons doc
E/Ch.A4/1999/63, Report of the Working Group on Arbitrary Detentlon

2. Cf."Rights.” Microgoft® Encarta® 2009 [DVD]. Redmond, WA: Mlcrosos
Corpacarion, 2008,
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mght to an environment that guarantess (heir healthy living. Thus,
sccording e John Howard®:

“The late act for preserving the health of prisoners
requires that an experienced Surgeon or Apothecary
he appointed 0 every gaol: a2 man of repute in his
profession. His business is, in the Nirst place, 1o onder
the immediate removal of the sick, to the infirmary;
and see that they have proper bedding and attendance,
T'heir frons should be taken off; and they should have,
not only medicines, but alse diet suitable to their
comglition. He must diligently and daily visit them
himself; not leaving them 1o journcymen and
apprentices.  He should constantly  incolcate  (he
necessity of cleanliness and fresh air; and the danger
af crowding prisoners together: and he  should
recommend what he cannot enforce, T need not add,
that according 1o the act, he must report to the justices
at cach quartcr-sessions, the state of health of the
prisaners under his care. ™

This paper explores the rights of persons in custody or
prisoners as recognised by both international law and municipal
laws, In addressing these issues, emphasis will be placed on the
meanings of human rights, human wrongs and persons in custody.
The paper will alse cxplore the justifications for (hese rights and

3 John Howard (1726-1790), Britsh aocial reformer, who was mstrumental in
obtaining the passzge by Parltamenc in 1774 of cwo penal relorm acis that,
improved sanitary conditions and hezlth care in prisons. Later, Howard was
appointed commissioner of a now penilentiary where prisoners were to be
rehabilitated through work and religious eachings,

4. John Howard, The Srate of Prisons in England and Wales p. 29. Cited in
RICK LINES® “"The Right To Health OF Prisoners In ferermarional Humen
Righis Law®, International Journal of Prizoner Health, March 2008 £(1):
a.53

191



“Hurnan Right s Human Wrong™ Toward: The Jurisprusdential Slaios
Of Persons [n Castody

critically analyze how human right could be human wross
mmplication of violating the rights of persons in custody will
highlighted and the attitnde of the courts towards human
vialation will equally be treated. Finally, there will be a
and useful recommendations that will ensure betier ohs
thes rights of persons in custody .

CLARIFICATION OF CONCEFIS
For clarity and befler understanding of this research work,
key concepts arc given clarifications below.

HUMAN RIGHT

Human rights are the freedoms, immonities, aml benefits
according 1o modern values especially at an international level,
human beings should be able to ¢laim as a matter of right m
society in which they live.”

The rights described m the 30 articles af the L
Declaration of Human Righes® include the right o life, liberty,
security of persom; to freedom of conscience, relipion, opin
expression, association, and assembly: w freedom from arkg
arrest; to @ fair and impartial teial; to freedom from interference
privacy, home, or corresponclence; 1o a nationality: to a s
society and an adequare standard of living: to advcation; and o
and leisure. The declaration alse alirms the rights of overy per
Wr own properly; o e presumed innocent until proven guiliy: &
travel from a home country al will and return at will; o work unds

5. Black's Law DNvticnary, $h bedicon, p. 780

&, A statemens alficming the dignay and righss of all human beines, adoped by
the DUnited Mations (UMY m 1948, T s based on principies expressed in the
UN Charter. The Universal Declarvon of Human Rights was prepared bs
the Commission on Hurmen Bights of the Economic znd Social Councs®
(ECOSOC) of the Unied Mations. Fleanor Roosevel, social activist and
widow of United Stes presidens Franklin I Roosevel:, chaired the
commission. Freoch junst and Mebel laurcatc Fend Cassin was the
declaration’s principal aulher,
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le conditions, receive equal pay for equal work, and join
amions at will, to marry and raise a Fanily: and o participate
ermment and in the social life of the community

The mights of every man are universal ireespective of whether
sate, individual or organization deliberately, methodically,
wvely and maliciously decides to neglect or vielste it. Human
are matural rights that accrue (o man by virlwe of his
gical classification. Aristotle distinguished betwesn two kinds
mstice when he stated that: “a rule of justice is natural that has
same validity everywhere, and does nol depend on our aceepting
o mi; & rule is legal feonventional] that in the Grs) instance may
scttled in one way or the other indifferently, "

However it is construed, human rights are supposed to be
fenable, that 18, no man is (o be deprived of his natural rights
csmman rightsh. Thus the Americans stared in the preamble o their
mdependence declaration as follows:

“We hold these truths w be self-cvident: that all
men are created equal; that they are endowed by
their Creator with certain unalienable rights;
that among these are life, liberty, and the
pursuit of happincss. ™

Much of the international law of human rights consists of rules
contained in human rights treaties, which are legally hinding only
an the states that have hecome partics to the treatics. Bur some of
e international law of human rights consists of rules that are
legally binding on cvery state, such as the rules pertaining to the

1. "Universal Decliration of Human Rights.” Microsoft® Encarta® 2009
[OVD]. Redmond, WA: Microsoft Corporation, 2008,

8. Lynch, John Edward. "Namral Law fethics).” Microsoft® Encarta® 2009
[DVD, Redmond, Wa: Microsolt Corporation, 2008,

9. Thomas Jefferson (1743 - 1826) U5 pressdent.  Declaranion of
fndependence
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crime of genocide, crimes apainst humanity, war crimes, and the
crime of aggression. According to the Ineerpational Bill of Humas
Rights, then--anil alsd according tn the constitutions of many liberal
democracies’”, the morality of human rights consists of wo
connected claims, the firsl of which is this: Euech and every {bom
pauman being has equal inherent &gy, 4

For the purpose of this research, permit me to adopt the natural
law approach. Thus, human rights will be construed  to be
inseparahie from moral and natural rights. Tence, I ilustrate the
concept of human right here using an excerpt from Michael 1. Perry
in his work entitied “Human Rights #s Morality, Human Rights a=
Law " as follows:

When talking about rights, ingluding human
rights, eilher as legal or as mordl concepls. 0
say that one has a "right” is (0 sy that one has a
justified claim. To say "B has a legal right thal
A should not do X to im" 15 1o say "B has a
justified claim that A's doing X to him i3 legally
farbidden”, (To say "B has 2 legal right that A
chould do Y for him” is to say "B has a justified
claim that A's doing Y for him 15 legally
required” .} Gimilarly, to say "B has a mmoral
right that A should ot do X to him” 18 0 say
"B has a justified claim that A’s doing ¥ to him
ie morally wrong". Morally “wrong”, that is. 10
the sense of morally forhidden--torbidden by
wrue morality, correctly informed.

10, See David Kreszmer & Eckan Kiein, eds., The Concept gf Human Dvigriry
I Human Rights [Nscourse voyi, 41-42 (2002):

11, Michasl T. Perry , HUMAN BIGHTS AS MORALITY, HUMAN RIGHTS A%
LAW, Emory University Schaol of Lerw Public Law & Lean! Theary Research
Paper Series Research Paper Mo. G8-431 508,
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"B hus g justified claim that A's doing X o him
i5 legally forbidden." Such a claim em be
translaied, and (ypically is translated, imto the
language of rights--the language. that iz, of legal
rights: "B has a legal right that A should ot diy
X to him." (Such a claim can also be translated
into the language of legal duties: “A has 3 lepal
duty not to de X o B, Many peaple talk ahout
human rights not anly as legal concepts bul also
as moral concepis. "B has a justified claim that
because he has inherent dignity, A's doing X 1o
him is merally wrong.” That way of 1alking
leads naturally to: "A's not doing X to B is
morally right (because B has inherent digmity). "
And that way of talking, in mrn, leads naturally
to: "B has a moral right-a moral human right--
that A should aol do X 1o him. "[Tlhe ides of a
[moral] human right grew oul of a Lransmutation
ol the discourse of whal is actually Jmorally]
right o the discourse of having 2 natural
right. '

From the above definitions, illusirations and authorities, it is
evident that the rights to dignity of human person, liberty aml
freedom are fundamental for the enjoyment of all other rights. Tt is
also evidently clear poing by the dictates of the above definitions
andl authoritics that these rights are to he enjoved by “every human

12 CL Michuel J. Perry {2008) “HUMAN RIGHTS A5 MORALITY. HUMAN
RIGHTS AS LAW" Umiversity af Sun Dicge Law School Faegal Studies
Research Paper Serier No, UB-079 This afer can B doseilonded itk
charge from: The Secial Science Research Nerwork Elevrromic  Paper
Collecrion: ki /ssrn comabstracs = 1274738 Uriversity of San Diego Low
Schoot Legal Siugies Research Fuper Seriey Mo, 08070
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being”, further burtressing my point earlier in the introduction (eves
the half-evolved type).

HUMAN WRONG
It is a popular legal position that liherty consists in the Trecdom o
do everything which injures ne one else; hence the erercise of He
natural righis of ench man has wo limits exeept those witich asses
iy the other members af the sociery the enjovment of the same rishe
These limits can only be determined by law ™

A wrong 15 the breach of ane’s legal dute: violation of
another's legal right.™ “A wrong may be described, in the larpes
sense, as anything done or omitted contrary 1o legal dun
comsidered] in so far as it gives rise o0 Hability. "™ A wrong ic &
WIOOE &ct - an act contrary to the rule of right aml justice. A&
synonym of il 1s injury in its true and primary sense of itjurda (the
which 1s conrary to jus)."®
A wrong may safely be likened o an offence in this discossion =
the sense thae it offends the rights of man. For the mesning of o=
offence, [ adopl the definition offered by the Criminal Code'’ 2=
follows:

An act or omission which renders the person
doing the act or making the vmission liable w

13, Articke 4 of the French Declacation of the Rights of M am! of the Citires
1789,

14, Black's Law DMoncaery, Sth Edition, p. 1663

15, Pollock, F., A forst Boos OF Serisprsdence Jor Sindents of the Commen
Low, Lopden Macmillan, (19041, Cited In Black's Law Dictionary, B
Ediion 85 Frederick Pollock, A First Book OF Trigpridence 68
(1 896)p_ 1663

16, John Salmond, Jwisprudines 227 (Glamville L Williams ed., 10th ed
1947, Citedd in Black™s Law Dictionary, 8th Bdician, p 1663

IF. Cap C38, Laws o (he Federtion of Nizeria (LEN), 2004
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punishment under this code, or under any Act
or law, is called an offence,

A wrong may also be viewed as 1 eivil sct in the Law of Torts.

Thus, “a tort is a wrongfid act thar rawses INfHY o 0 person oF
property and for which the law allows a claim by the injured party
fo recaver damages fmoney) .
Martin Luther King Ir. declared, in thc same spirit, that "man's
mhumanity (o man is not only perpetrated by the vitriolic actions of
those who are bad. It is also perpetrated by the vitiating inaction of
those who are good. “Sometimes we violate 2 Human being not by
doing something o hurt her hul by refusing to do something to
protect her. "Sins against human rights are not only those of
comnmiission, but those of omission as well ™

The rights of man are known to exist, at least from the plethora
of stalutory, international, judicial and academic authorities in the
legal world, It is therefore my position that human wrong is the
ahsence, intentivnal deprivation or violation, reflective and
meticulous breach of human rights. Some critics migh! hide under
the cloak of necessary evils in the sigte (doctrine of necessily or
emergency) 0 violate human rights but, il is my contention that
there would nor be anything like a necessary evil if the rights and
the good things are done. Thus. *ihere are ao neceEssary evifs in
government, iz evils exise ondy in ity abuses™ =

1B, Section 2 of the Criminal Code, Cap C38, Laws of the Federation of Migeria
(LEM], B

19, Werber, Stephen J. "Torr.” Microsof® Encarls® 2000 [TH 0], Bedmms!,
WA Microsoft Corporation, 2008

20, Quoted m Nicholas [, Kristof, “The American Wilness, Mew York Times,
March 2, 2005,

21, Charies L. Black, Ir., 4 New Blrth of Freedom,; Human Rights, Named awd
Linnaredif a9, o 133

22 Andrew Jackson (1767 - 1845) US. president. *Vero af the Bamb Bill*,
cited in Microsoft ® Fooarea ® 2000, © 19932008 Microsofi Corporatinn.
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It is therefore my humble position that human wrong mamfests =
true identity in the vielation or breach of human rights.

CUSTODY

CGomng by the general definition of Black’s Law Dictionary, 5°
Edition, custody is the care and control of a thing or person for
inspeclion, preservation, or security. While penal custody &
intended to punish criminal offenders and preventive custody =
intended 1o prevent further dangerous or criminal behaviows,
protective custody is the povernment's confinement of a person for
that person’s own security or well-being, such as a wilness whoss
safety is in jeopardy or an incompetent person may harm others, ™
In the case of Miranda v. Arizonag™, the Supreme Court of the
United States of America in a# landmark decision stared thee
"custody” means that a person was “taken into custody or otherwise
deprived of his freedom of action n any  significam
way, "Consequently, custody applies o police cells, prisons and all
other designated confinement instiutions  established and! oe
recognised by the law,

Custody in this semse is of paramount imporiance 1o this
discourse. Hence, it is usad interchangeably with prison (prises
custody), Opara™ defines prison as a place delimited and declared
such by the law of the state and crested v ensure restraint and
custady of mdividuals accused or convicted of violating the crimine
laws of the stare. Black’s Law Dictionary defines a prison as ‘e
public building or other place for the comfinement of persom
whether ay @ pumishment imposed by the law or otherwise in the
cowrse of administration of fustice.”™ A prison 15 a “total institution”

23, Black's Law Dawetionary. Sth Editon p. 434,

. A% {5 430 (19an),

15, Opara, A (1998 Criminology and Penology, Owerri: CEL-BEZ & Co
pablishers 25 cied in Emeka Obioha, (2001) Challenges and Reforms in e
Migerlan Pricon System, Pretoni; Kamla ~ Raj. page 2.

26, Black's Law Dictsonary, b Editon, St Paul, Minnesotzs: Thomas Rewess
2K,
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be locked up in a povsical, psychological and social SCNSE, A
ation in which there is g cscape amd the prisoner has no
trol, it denies the individual the rudimentary choices of everyday

Prisons Act™ and Prisons Decree™ state as fallows:

. The Minister of Imternal A ffairs may by order in the
federal garere declare any building or place in Nigeria to
be a prisun aml by the same or subsequent crder specify
the ares for which the prison is established,

1. Every prison shall include the grounds and buildings within
the prison enclosure angd any lock-up house for the
lemporary  detestion  or custedy of prisoners newly
apprehended or under remand which is declasd by the

minister by order in the federal Earette 1o be part of the
prisomn,

It follows thar the pronouncements of (he minister above are
ugh o create & prison as far as Nigeria is concerned, As ag
losure for the detention of violators of the law, prison is
refore the main avenue for making individuals pay for their
mes apainst sociery. In the words of Frederick Hill, an English
son teformer, each prison should be 2 ‘moral hospital” where
soners would be “cured of their bad habigs® @ Coctzee brings a
irky side to the definition as he described 4 prison as ‘the stomach

the state, & state which stamps Michael K with a number and
bles him down, ™

Damibizan, A, (2007) Criminoicyy and Criminad Justice, Ihadan: Spectrum
Books, p. 104,

Section 201} and 1), Prisong At CAD 366, LFN 2004

MNo. 9ol 1972,

Iohn Ruberts, History of prisons.  World Encyelopedia of Police Forees and
Correctional Systemy. Goorge Kuran (Ed, )Vol. 1, Ind Ed. Pp; T4-86, From
Gale Virtwal Referenge Libtary. P.7.

Coctzee, 1M (1990) The Life and Times of Mickae! K, Marting. Scckers &
Warburg, p. 221 as cited in Bimghose, ©.A (20100 The Senience, the
Iy




“Human Right Is Hurman Wrong” Towards The Jurispradential Staws OF Righe
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PERSONS IN CUSTODY
Gigee 1 have used custody imerchangeahly for the purpose of this
work with prison, 1et us also use persons in custody as prisoners for
pasier comprehension of the discourse. The word ‘prisoner’ 15 &
legal term for a person whao 1s imprisoned. Section 1 of the Prisos
Security Act” defines a prisoner as “any person for the time being
in prison as 4 result of any requircment imposed Dy a court o
otherwise that he be detained in legal custody.” Similarly, in 2
trealy between the government of Creat Britain and Northems
Ireland and the government of the United Mexican State, a prisones
is defined as “a person who is required w be detgined in prison, 2
hospital or any other institution in the transferring state by virtue of
an order made by a court in the course of the exercise of is
criminal adjudication™™

Section 19 (1) of the Prison Act’ defines a prisoner as “amy
persan lawfally committed 0 custody.” From the above definition,
it is submited thar lawfulness of the commital s an essentis!
constitutive element of the status of the prisoner. Hence, 4 person
who has been llesally commitied o prison cannot be described as &
prisomer. It has heen argued thal since “Awaiting Trial Detainees’
are not lawfully committed into prisons, they are not prisoners
properly so-called according to this scetion.
Hawever, for the purpose of this discourse, let us regard awaiting
trial derainces as prisoners based on the definition of prisoner by the
Black's Law Dictionary™, which defines a prisoner as “ene who is
deprived of his hberty. une who i kept apainst his will in

Sensencer, and the Sentenced: Towards Prison Reform in Nigeria, [naugurat
[ecture delivered ou LSth July, 2010, Ihadan; [hadan University Press. B
e AL

33, CAPIS, 1992,

31 Treaty between the Government of Great Britain and Worhern Ireland and
the Government of the Unied Mexican State on Enforeement of Crirminst
Sentences, Mexico, November 2004

14, CAP 366, LFN 2004,

35, Grh Edition (supral.
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comifinement or custody in a prison, penitentiary, jail or other
correctional nstitulions as o resull of conviction of crime ar
awaiting trial." In the case of Edmund Obora & Ory v. Minister of
faternal Affiairs™, the cowrt affirmed that a person hecomes a
prisoner from the date of his or her admission into Prisen custody.

In effect, awaiting trial persons are prisoners because they are
normally admitted pursnant 1o a court order; and steps in Regulation
2 of the Prison Act are taken hefore they are put into prison
custody. Consequently, Awaiting ‘T'rial Persons (ATP) also known
as Remand Prisoners fall into one of (he various classes of
prisoners, Others are prisoners of war, political prisoners, hostages,
convicted prisoners, and so on. The mumber of awalting trial
prisoners is rising daily, and is a huge embarrassment o the mation.

The recent disclosure by the Minister of Interior, Captain
Emmanuel [heanacho {Bid.) that Nigeria is faced with the challenge
of prisun management is correct vonsidering the figure of awaiting
trigl persoms, which was put ai 30,000, representing over 65 percent
of the estimated prisoners' population of 46,000 By the time the
teeming population of suspects in police cells across the country is
added, the sitation becomes scarier, ™

RIGHTS OF PERSONS IN CUSTODY

The Supreme Court of Virginia once pronounced in the ¢ase of
Rugfin v. Commonwealel™ that “the prisoner ay a consequence of his
crime not only forfeited kiv liberry bt all hiv personal riphis excepy

36, {Unrepored) Suit No, FHOENCP 025200,

AT, Aster Van Kregien, amnesty inernationl Migeria researcher, speaking ar a
Press comference in Abnja: Hetrieved on the st of Augusr, HL3 frapm:
Bt/ fwwew africa, upenn.cdw/alrlovs 2l focus022608 himl

38 Suhmission of Mr. Olusoia Opundipe, Rid Compireller General of the
Nigerian Prison Services ar a roundable vonference on prison reforms in
Nigetia held on Friday, 10h September, 2010,

39, 62 VWa 21 DROTT 790, 796 (1831} Chied in Roger, J. Traynor (1971) Role
of the Law in Prolecting the Rights of Prisaners, International Review gf
Crimingl Policy. No. 29, 1971.p.A,
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those which the law in ity humanity accords to kim, He i Jor the
fime being the siave of the stare. ™ Completely mindful of, and wis
profeund respect to the dictum of the Apex Court of Virginia ahove,
I humbly contend that prisons are supposed to be rehabilitation
centres, Reprettably, it is disheartening that in Nigeria, prisons are
death traps ™ Even more worrisome is the condition of prisomers
acrass (he country, i 1s a pitiable situation thal a larpe percentage of
prison inmates have stayed for five o seven years in prison withow
trial.** The living conditions in the prisons are appalling. They are
damaging to the physical and mental well-beirng of inmates and s
most cases comstitutes clear threats to their health and life, This &
clearly confrary w the provisions of Article 24 of the Africas
Charter of Human and Peoples' Rights, which provides fnrer alia
that the right to life includes the right to an enahling eovirommem
that sustains life. Sadly, Nigeria is party to this treaty.

One of the popular rights of prisoners awaiting trial is the right
to he triexd fast.** This is because the right of the state to remand him
in prison before trial might in some cases constitute (he wrong of
breaching his personal libercy rights® It has been observed tha
delay in criminal trials is one of the fundamental problems of the
Nigerian prisons in particular and Nigerian criminal justice system
in particular. These problems" in the components of the criminad

40, Emnphasis is Mine.
41, Prison Conditions in Nigeria: Urgent Reform MNeeded. Retrieved on the st

of  Augest, 2003 from  : hetpoffwwsalticaw . come forumdF1 7 prisen-
eondilions-in-nigeria-urgen- refurm-needed-12257!
42, hid,

43, Sccriomn 3 (4} of the Constitutson of the Federal Hepublic of Migeria, (49
{as amerded) provides thar “whenever any person is charged with a criminal
offence, he shall, unless rhe charge is withdsawn, be enitled o3 lair
hearing in public within a remsonable time by a eourt or tribunal "

H. See penerally the provisions of section 335 of the Constitution.

45, Inefliciency of the police whese dutics are:  arresting, investigating and
concucling  fair and swill trials, and rheir lack of professionalism:
understafting and underfunding of the coun whose primary dury s 1o do
justice coupled with \be apparem cxcessive workload on them: the lazioess
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Justice sysiem lead to the delay in trial aml the consequent prevalent
increase in the number of awaitin £ trial prisoners.

According 0 the Minimum Rules for the Treatment of
Prisoners™, the ideal standard for medica facilities 13 provided for
in Section 22, which states gs falbowes:

“Al every institution, theve shall be availubie Ihe
dervices of medical officer who thould have
some  fnowledze of povehiatry, The medicol
services  shouwld be organised  and in clove
relattonship 1o the general fealih adminisTration
of the communicy or nation. . "

It also provides that sick prisomers who require  special
treatment shall be transferred 1o specialised institutions or M civil
hospitals, and that the services of qualificd dental officer should
be made available to every prisoner The above provisions sound
all well and good, but it is far from the case of the Nigerian Prisons
where sickbavs with only one nurse is all that is provided for in
place of a hospital. *

The Minimum Standard Rules for the Treatment of Prisoners
(supra) also provide tha prisomers have the right to be given
balanced dicts irrespective of their status. Thus, Sectionm 20
provides thar “every prisoner  shall  he Provided by the
administration at the wingl hours With food of nutritional value
adeguate for health and Strength, of wholesome guality and well-

of sofe of the judges and [he meompetence unprepatedness of some of the
lrayvers

45, Adopred by the First United Natioas Congress on the Prevention of Crime
and the Trealment of Offenders held in Ceneva in 1955 and approved by the
Economic and Social Council by ns Resolutions 663 CXXTVY of 3156 July,
1937 and 2076 (LX11) of [ 3h May, 1977,

47, Emphasis i+ mine.

48, Personal observarion oo g visi o the Nigerlan Prison Service, Kirikiri
Prisun, Lagos.
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prepared and sevved. ™ It is submitted that 2 prisoner is entitled to
healthy food, which will help 1o puarantee his right to life.™ Also,
cven if such & prisoner is & convicted prisoner. who is awaiting
hanging, by virtue of the above seciion, ke is still eniitled to be fad
while he remains alive. This is because death by starvation is not 3
recognised method of executing death sentence in Niperia as of
today.

Regretably, the above lofty provisions do not seem 1o apply in
Nigeria a5 much as the food given o the prisoners are far from
bring wholesome and are of little or no nuiritional value, to the
extent thal they are sometimes rejected by the prisoners. This was
reported in the Punch Newspaper as follows:

“The conditions of inmates at the Kirikin
Maximum Prnison  In Lagos  may  have
deteriorated to the level that starving prisoners
now allegedly reject the food they are given due
te its terrible quatity.™

Apparenlly, the sitmation in Migeria s far from the ideal. This
has been buttressed by the Foreign Prisoners Support Service, which
published from irs research as follows:

49 Fmphasis is mine.

3. This 15 the import of the dicision of the Afvican Court of Human and
Peoples™ Rights in the case of Fowelinmi v, Alsreha where the court, while
interpreting Amicle 24 of the African Chamer, held that the right e Tifie
embisdies the right & 4 favoursble envieominent that gusrantees or supports
Ik,

51, Inmates Reject Kirikini Poson food. Rercleved on the 23ed of April, 2013
from: mohile. punchig, com/inmates-rejecr-prison-food!
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Nigerian prisons have no toilet Facilities and cells lacked water,
Medical facilivies were severvly limited, food was madequate,
maknutrition and disesses were rampant.. ™

[ discovered to my urmaost surprise that the Prison Act provides
thal every prisoner is entitled to suitahle pedding. ™ This provision
i in line with the Minimum Rules for the Treatment of Prisoners,
which states as follows:

Al sccommodations provided Tor the use of
prisoners  and in particular  all  sleeping
accommodations shall meet all requirements of
health  due  regard being paid to climatic
conditions and particular cubic content of air,
minmum floor space, lighting and ventilation, "

Unfortungtely, and on the contrary ., the state of accommaodation and
beddfings for prisoners in Nigerian prisons is deplorable. Most of
the beds are provided withou foams, making the night sleep
uncomforable for the prisoners. The dlecping arrangement is
nothing 1o write home about as many arc forced 0 sleep on the
ground or W routinely sharc the availsble space, due o
overpopulation of the prisons. A prisoner at the Kirikiri Medium
Security Prison once sai-

“there is a general cell which can conlain up o
23 people, W sleep over ourselves on the cold
Mor with no mat. You cannot wrn, you have o
stand up to twrn; and if vou even get a place on
the floor w lie on, thank God.” He continued,
‘im this cell, there i= no rwilet. The men

&2, Nigerian Prisuns. Refrieved on  the Ist of August, 2013 from:
m.iumlg‘qﬁﬁmmg-mfpmnn-njg:m.mm]
ab. Boctica 26 of e Prisna Act.
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defaecate in buckets which are located inside the
. The windows are small, and there is no
ventilation, *™

It 15 obvious that the accommaodation provided for in the Prison
Act is best as it is written down but far from acmual practice in
Nigerian prisons. As s result of the shove conditions, mortality rae
in Migerian prisons is high, and the likelihood of contracting
diseases is cven higher. At this juncture, 1 am tempred to ask, “are
persons in custody automatically deprived of the above rights in
Migeria?™ But, by a careful examination of the various definitions of
human rights ahove, it is obvious that persons in custody are
humans, and therefore. entitled 1w these rights.

JUSTIFICATIONS FOR THE RIGHTS OF PERSONS IN
CUSTODY

It is recognised that Men are born free and remain free and equal in
rights. Social distinctions may be founded only upon the general
goawl. ™ Human dignity comes from God's free gifi; it docs not
depend on hurnan effort, work, or accomplishments. All human
beings have a fundamental, equal dignity because all share the
generous pift of crestion and redemption from God. Consequently,
all human beings have the same fundamental dignity, whether they
are brown, black, red, or white: vich or poor, young or ald; malc or
female; healihy or sick.™ Below, | shall be considering some of the

4. Adelaja (2000 as cited in Bamghose, 0.A. (20100, The Sertence, the
Sentermcer and the Senteaced. Op.cir. p.5%

23 Ariikle | of the Declvation of the Rights of Man and of the Citizen 1789
Wilh this declaration, the French Narional Assemnbly addressed many of the
French people’s grievances with the monarchy and established the ideals of
the Freoch Revolution. Il remazing one of the most imporant documents in
Western political bistory

36. See  pemerally, CHARLES E. CURRAN, CATHOLIC SOCIAL
TEACHING |891-PRESENT: A HISTORICAL AND ETHICAL
AMALYSLS 132 (2002).
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meernational instruments and municipal laws that puarantee human
rights and conzequently the rights of PETSons in custody:.

INTERNATIONAL [LAW JUSTIFICATION
According 1o Marvin T, Frankel”, the comcept of Internariomal
Human Rights awes i1 beginnings to Nazi dictator, Adolf Hitler.
During Warld War 11 (1939-1845), the Mazis murdered millions of
Jews and hundreds of thousands of others, including Roma
((iypsies), homosexuals, Sovier prisomers of war (POWS), and he
mentally i1l in gas chambers. by firing sguad, amd other methods.
The world had never faged such monumenta) crimes, and the Allied
forees that were victorious in World War I set out to ensure that
such a thing could never happen again. Both the concept and the
word genvcide—coined in 1944 by Polish legal scholar Raplae|
Lemkin to describe the horror of the Nazi Holocaust —were part of
Hitler's legacy ™

It is trite international law that all human beings are born free
4nd equal in dignily and rights. They are endowed with reason and
conscience and should act towards ome another It a spirit of
brotherhond,™ These rights are never to he denied any person hased
on sex, race, and religion and so on Thus, the Universal
Declaration of Human Rights provides as follows:

Everyone is entitled to all the rights and
frecdoms set forth in this Dreclaration, without
distinction of any kind, such s race, colour,

37, Marvin E. Frankei is & Liwver amd former tederal districr vousl judge who
has argued numerons cases before he Supreme Court of the United Sty
He i chaieman emerims of the Lawyers Congnittee for Hueman Righes
(LOHRY and co-author of Owr of the Shadows of Night- The Srrupple for
Teerngtiongl Humian Rigiuy,

38, Marvin E. Frankel., Renson Jor Hope: The Tarernational Human Rigines
Mavemens ot 50. Smurce: Encaria Yearbook, May 1998 Microsoft * Envaria
BN 103 2008 Micrasaft Corporation,

39, Amicle | of the Universal Declaration of Human Riphts,
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Sex, language, religion, political or other
opinion, nalional or social origin, propery,
hirth  or  other  siatus,  Furthermore, no
distinction shall be made on the basis of the
palitical, jurisdictional or international status of
the country or territory to which a person
belongs, whether it be independent, trust, non-
self-governing or under any other limitation of
sovereignty ™

Article 3" provides that everyone has the right to life, liber
and security of person (emphasis mine). This international las
instrument equally provides that no one shall be held in slavery o
servitude; slavery and the slave trade shall be prohibited in all thes
forms. *

It has been observed that the set of people whose rights are
mast commonly sbused are persons in custody. The nature of suck
abuse is not unknown., It is noteworthy that the Universs
Declaration of Human Rights of 1948 (UDHR) and the Internations
Covenant on Civil and Political Rights (ICCPR) both provide thae
no one shall be subjected to toriure or to cruel, inhuman, o
degrading treatment or punishment.* So many nations and regions
if (he world have egually adopted these provisions into thee
constitutions amd regional laws, The formulation of the Eoropess
Convention on Human Rights (ECHR) is very well known™: No one
shall be subjected to torture or o inhuman or degrading treatment o

Gl Thid, Article 2.

Al. Jfhid., Arlicle 3.

62, Jfhid. Artcle 4.

63. UDHR, An. 5; ICCPR, An. 7T

64. JTeremy Waldron. (2008} Crael, Infumnan, s Lhegrading Treatmenr; The
Words Themselves, New York University Schuool L Law Public Low & Lepal
Theary Research Paper Series Working Paper Ne. 08-36. Electronic copy
available ar: kap:/fsrn.comiahstrme = T2 7E604
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punishment...™  South  African Constitution  has ~ similar
provisions.™ New Zealand Bil] af Rights Act” shares the same spirit
of the laws ciled above, The Canadian Charier uses the older
language of cruel and wnusual®™ treatment or punishment,™ used also
m the US Bill of Rights™ and (with slight variations) in most US
slates’ Constitutions;™ this terminology was adapred more or less
word-for-word from the English Bill of Rights of 1689, ™

The UN Convention against Torture (UNCAT) employs™ the
fanguage of ¢ruel, inhuman and degrading treatment in one of it
supplementary provisions (supplementary o its main prohibition on
wrture).™ Stightly difforent language is used in the Rome Statute of
the International Criminal Court: (hat stamule prohibits nor only

83. ECHR, Aricle 3: No one shall he subjectesd] to wrore ot o inhuman or
degrading ireatment or punizhiert.. The non-derogation provision, Anicle
L3 ¢2) that makes the FCHR prohibition on wrure sbaodine also applies {0
the prohibition on inmeman am) degrading crestment,

85. South African Constiion, Arl 12 (1 .Evervone has rhe right to freedom
and seourily of he person, whick includes the right not 10 be tnrlured in any
Wy A ot 10 be treated or punished in g ertel, inhuman or degrading
Wity

67. New Zealand Rill of Rights Act [9%), sectiog 9 Lveryoae bas 1he right not
b b sulvjevted 1o tortire or o crucl, degrading, or disproportionately severe
Treatmenl or panishmen),

68. Jeremy Waldion, jhid,

8. Canadian Charer of Rights and Fresdoms, Art. 2,

. U5 Constitution, Eighth Amengmen

TL. Mew York Stage Constinftion, - Azl |, secr. 5§ feruel and unuswl):
Comstitution of rhe Sare uf Texas, A 113 { cruel or wnusgal .

T2 Bill of Rigtus, Decemher 16, 1689 ITlhe . Lords spirimul and tempnral
anmd commons .. da in (he firs Place {as their ancestors in Jike udae lgve
Waally dooe) for the vindicating amd asserting their ancienr rights snd
liberties, declare, 16 Thar ervesiive bail ought net 1 he required, nor
expessive (Incs imposed: nor croel and unusial punishmens inflicied.

73 CF Jeremny Waldron, (fd.

™. UNCAT, Art, 16 (1} .Each Siate Party shall wiklertake 1o prevent in any
ferritary under its jurisdiction other acts of cruel, inlyman o degrading
ireatment or punishment which do ne AMOUNE 0 IOrture as defimed
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Lariure as a crime against humanity but also other inhumane acts o
a similar character inlentionally causing great suffering, or serioes
injury to bady or to mental or physical health.. It also prohibits =
War crimes inhuman treatment and outrages upon personal dignims,
in particular humiliating and degrading treatrment, ™

Of greal importance (o this research are the provisions of g
Ueneva Convention. Article 3 of the Geneva Convention requines
humane treatment for persons taking no active part in hostilines
{including prisoners and detainees), and it contains a prohibition oe
cruel treaiment and torture and on outrages upon personal digniny
i particular, humiliating and degrading (reatment. For Americans
the issues of inhuman treatment and outrages on personal digniry
corme up mainly in relation to the treaument of detainees in the wa
of terror, but clsewhere in the world the prohibition i oriened
wwards regular law cnforcement. Article 3 of the ECHE, for
example, has been mostly wsed to carrect routine police and prisom
brutality in Turkey, Fastern Europe and former Soviet Union,

Other important international treaties related to human rights
nclude the Convention on the Prevention and Punishment of the
Crime of Genocide (1948); the Internativnal Convention on the
Elimination of All Forms of Racial Discrimisnation (1965); the
International Covenant on Civil and Political Rights (19661 and s
companion, the Covenant on Economic, Social and Cultural Righs
(1966); the Convention on the Elimination of Al Forms of
Discrimination Against Women (1979); the Convention agains
Torture aml Other Cruel, Imhuwman or Degrading Treatment os
Punishment (1984); and the Convention on the Rights of the Child
{1989). These ireaties have heen widely ratificd: the Convention oo

73 Jeremy Waldron, ibid,

Th,  id,

¥7.. The Iniermnational Covenant on Civil and Political Rights (ICCFR) guarantces
the Hght to liberty, freedom from Arbitracy arrest or detention and e right
ro b brought before 2 judge prompily (see Article 9 and the right 1o a fair
trial (see Aricle (4], including the right to be presumed inpocent untl
frocrved puiliy,
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e Rights of the Child, for example, has hecn Accepted by every
sountry in the world crcept the United States and Somalia The
Teatics have hecn supplemented by three regional human rights
areements: the Furopean Convention for the Protection of Human
Rights  and Fundamental  Freedoms (I850); the American
Convention on Human Righis (1969}, and the African Charter an
Human and Peoples' Rights, The regional dgrecments and many of
@e UN treaties allow individyals o bring petitions 1 regional or
global human rights organizations for protection dpainst acis by
Sl governments that violare their rights, ™

MUNICIPAL LAW J USTIFICATION

In Nigeria, human rights are recognised and maintained t a large
sxlent.  Niperia s Party o many  internationgl human  righes
MSITUMEnts,  Secion 331 of the Constitulion of rthe Feeler]
Republic of Nigeria J999 (as amended, hereinafier referred m as
CFEN) provides thar “vvery person has a right to life, and no one
shall be deprived intentionally of his life, save in executiom of the
senlence of a court in respect of & criminal offence of which he has
been found guilty in Nigeria.” The right to live must he construed
W include a right o 4 tavourable and healthy environment tha
Euarantees i, It is gencrally accepted that people in prison have a
right (o a standard of health care equivalent w thal available oursidp
of prisons. This “principle of equivalence™ js vne that enjoys hroad
COnsEnsus among inlernational health ad human rights instruments
and organizations.™ The constitution equally provides that every
mdividual is entitled 1o respect for the dignity of hig person™, and

T8, Shelion. Dinak, “hiernaviona! Liow.” Microsoi® Lacana® 2004 1w,
Redmond, WA: Microsoft Corporation, 2008,

78, RICK LINES. (2N From equivalence of srandards o equivalence of
ohfectives: The entitferment o PrETETS B hevlth e ariaards kpher thern
mhose surside freises, fvernatianal Tournal af Prisoner Health, Devembor
2k 2441 269 Zan,

S0. Section 34 (1} of CFRN.
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accordingly, no person shall be subject to torlure or to inhuman or
degrading treatment’; no person shall he held in slavery or
servitude™, no person shall be required tw perform forced of
compulsory labour.™ In subsection 2{a) of seetion 34 however, the
constitution puts a proviso as follows; for the purposes of subsection
{1) {c) of this scction, "forced or compulsory labour" docs m
include - (a) any labour reguired in comscgquence of the sentence or
order of a court. Hence, it may be argued that a prisoner or detainee
whose semence by a court of competent jurisdiction involves hard
lahour is not covered by that provision. DBut, what abouwl the
‘inhuman and degrading rreatment’ clause? Ts forcing prisomers 1w
steep om the bare floor due w lack of heddings not part of it?

Section 33 of the CERN also provides that every person shall
be entitled wr his personal liberty and no person shall he deprived of
such liberty save in the following cases and in accordance with 2
procedure permitted by faw - (a) in execution of the sepience or
order of a court in respect of a criminal offence of which he has
been found guilty; (b) by reason of his failure o comply with the
order of a cowrt or in order to securc the fulfilment of any
obligation imposed upon him by law; {c) for the purpose of hringing
him before a court in execwion of the order of a court or upon
reasonable suspicion of his having committed a criminal offence, or
to such extent as may be reasonably NeCEssary W prevent his
committing a criminal offence: {d) in the case of a person who has
not attained the age of eighteen vears for he purpose of his
education or welfare; () in the case of persons suffering from
mfectious or conlagious disease, persons of unsoun mind, persons
addicted to drugs or alecohol or vagrants, for the purpose of their
care or treamment or the protection of the community; or ¢ for the
purpose of preventing the unlawful entry of any person imo Nigeria
or of effecting the expulsion. extradition or other lawful removal

El. Section 34 (1) {a} ol CFEM.
Bl Section 34 (1) (1) ol CFRMN.
E3. Bection 34 {110 of CFRM.
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om Niperia of any person or the taking of proceedings relating
Sercio; Provided that a person wha is charged with an offence and
who has been defained in lawful custody awedting trial shall ot
coniinue fo be kepr in such defeniion for a period longer than the
mariiuem  period _of imprisonment presceibed  for the offence.
(Emphasis mine).

Any person who is arrested or detained shall have the right
remiain  silemt or avoid answering any guesiion undl after
:uruiu!latinn with a legal practitioner or any other person of his own
choice.” Any person who is arrested or detained shall be informed
in writing within twenty-four hours {and in a languapge that ]1':
pnderstands) of the tacts and groumds for his arrest or detention ™
Any person who is arrested or detained in o accordance with
suhsection (1) (c) of this section shall he hrought before a court of
law within @ reasonable time, and if he is not tried within a peériod
of - {(a) two months from the date of his arrest or detention in the
case of a person who is in custody or i3 not entitled to bail; or (b)
three months from the date of his arcest or detention in the case of 4
person who has heen released on bail, he shall {without prejudice to
any further proceedings that may be browght against him) be
released either unconditionally or upon such comditions as are
reasonably necessary to ensure that he appears for trisl a1 & later
date.™ Any person who is unlawfully arrested or detained shall be
entitled o compensation and public apology from the sppropriate
authority or person; and in this subsection, "the appropriate
authority or person” means an authority or person specified by law.
EY

B4, Secthon 35 (2) of CFEN.
BS.  Section 33 (3) of CFEN.
Ba.  Section 35 (4) of CFEN
B7. Section 35 (&) of CFRN
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section 36 of the CFRN puarantees fair hearing (incorporating
prim.iples of nawral justice).™ Section 37 provides for pr]vam-
rights.”™ Rights to freedom of thoughts, conscience and religion™ as
well as freedom of expression” have been guaranteed in sections 38
and 39 of the CFRN. For freedoms of lawful assembly and freedom
of movement see sections 40 and 41%° of the CFRN.
Nigeria is also 4 party of many international treaties the Affican
Charter on Human and Peoples' Rights, Iternational Covenant on
Civil and Political Rights, the International Covenant on Eronomic,
Social, and Cultural Rights (ICESCR)™. Universal Decloration of

88. In the determination of his civil rights and obligations, including amy
quesiion or deterniinativn by or against any government or sulhocily, a
person shall be emitled to a fair hearing wiliin a reasonable time By 2 coun
of odher tribunal established by law and constiluted in soch manner as o
secure its independence and imparialiny,

89, The privacy of cifizens, their hosmes, correspondence. telephone
comversations and |elepraphic communications is herehy guaraniesd and
prodected.

Wl Ewvery person shall be enfitled o freedom of thoughe, comscience and
religion, including freedom to change his religion or belief, and freedom
{eithet alone or in community with ohers, and in public or in private} o
manifest and propagate his religion or belwd in worship, eaching, practice
amd observance,

91 . Every person shall be entitled to freedom of expression, including freedom
to bold opinions and to reccive and impart ideas and inforosition withour
interterence.,

9. Every person shall be entitied w0 assemble freely and associsle with other
persons, and in particular he may form or belong to any pohitical party,
irede union of any other association (or the protccrion of his inlerests:
Provided that the provisions of this secton shall noe derogate [rom the
powers conferred by this Constitution on the Independent Natiopal Electorsl
Commission with respect to political parties w which thar Comnission does
oot accord recognition.

93, Every citizen of Nigeria is entitled 1o move freely throughou Migeria and o
reside in any part thereof, and no ciiizen of Nigeria shall he expelled from
Migeria or refused entry thereby or exit thersfrom.

B4, The International Covenant on Civil and Political Rights (ICCPR) and the
International Covenant on Economie, Social, and Cultaral Rights (ICESCR),
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Rights™, United Nortons Charter, Protpeal 1o African
an Human  and Peoples” Righes, Oprional  Protoced 13
wonal Covenant On Civit Angd Political Rights, erc, Because
Teaties have beeq domesticatsd into gyr municipal laws, they
DECOME  parts  ang parcel of Nigerian Jaws which are
==able in all Nigerian coyrgs See section 12 of the CFRN,

W a5 much a5 (he Citizens of a Country  have rights m pe
ed, the stare equally has rights 1o he Proteced too. According
Frofessor Emangel Gross™, in its hour of Crisis a state i3 got
red 10 sacrifice jrgelf on the altar of the hagic rights an
S of 11s citizens, byt 15 entitled 1o Tesirict these rights and
s in so far as iy necessary (o effectively dagl with g
ies.” Thus, the court hys held as follows-

theremw, were MM, 10 part, o elahorate the variogs rights specified in the
Liniversa Deviaration, The ICCPR and the ICESCR wope cach adopied and
vpened for signarure, naiheaion, and accessjon by the Generg Assembly of
e Llnired Nagigne U0 December [0 1965, See ICCPR, Decemper 9,
16, 6 1.L.M._ 368 fentered imo frppe Mar, 23 1978); Ser airo ICESCR,
December 19, 1066, 6 LL.M. 350 {entenag o loree January 3, 1975,

The Universal Declaratiun o Humizen Bighis (Lmivers) ”t"-l:lili’ﬂ[ﬂll'.l_:l Wi
adopeed and piroctimed by the Genera| AsSemily of the United Milions on
Devenber 10, [945

Professor, Faculey of Law, Haifs I'_qujvmi:;,.-. Former Military Judge in the

I3 pPD, [r3, 132 {Heh, ).

Frofessor Emanue( Gross, “Fihe Strugple af g Democracy againgt Terrorimm

- Frotection & Humgn Righis: The Right 1o Privacy versys phe iR
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There is no choice—in a democratic SOCIETy
seeking freedom and security but o create s
balance helween fresdom and dignity on one
hand and security on the other, Human rights
cannot become an excuse for denying public and
state security. A halance is needed—a sensitjve
and difticult balance—between the freedom and
dignity of the individual and sigte and public
security, ™

However, in the midst of the countless grotesque inhu
of the twentieth century, there is a heartening  story,
recounted clsewhere: the cmergence, in international law, of
morality of human rights.™ The morality of buman rights is
ncw; in one or another version, the morality is very old,"™ Bu

Intevest - the Proper Balance,”™ Cornell Internaiional Law Jownal, Vol 55
pr 2863, 2004

58, Further Hearing IFH] 4897 Anoa, v, Minister of Delence, 541 PO
721, 743 (Heh),

0O, Nee oog, Lowis B, Sohn, The New Imternaiiong! Law: Proteciion of o
Rights of Individanls Ravher Than Stmes, 32 AM. U. L. REV. 1 (108 |
ROBERT F. DRINAN. CRY OF THE OPPRESSED: THE HISTORY
AND HOPE OF THE HUMAN RIGHTS REVOLUTION {1YET).

1K), See LESZEK KOLAKOWSK]L, MODERKITY ON ENDLESS TRIAL e
(19900 I = ofien stresscd that the ideq of hunsa: rights = of recen igin
and that this is encugh 1o dismiss its claims 1o timeless validity, In i
tantemporary form, the dovirine i3 certaindy new, thaugh il is arguable the
it is & mwdern version of the nutural Bw theory, whose origms we can race
back al least to the Stole philosophers and. of wourss, o the Tudaic and
Christian sources of European calmure, There i& no substaotial diffenmoe
bevween proclaiming “the right o life” amd sty that nateral law forbids
killing, Much as the concepn may have been claborated in The: philosophy of
the Enlightenment in its cooflicc with Christhanity, the ootion of the
mmmucable rights of indiviouals ook back o the Christian belicf in the
AUIODOMS Stas and ireplaceable value of the heman porsonality.  Ouoged
in A Right io Religions Freedom? The Universallty of Human Rights, The
Retativiey of Cilrure by Michael 1. Perry, Emary University School of Law
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smergence of the morality in international law, in the period since
e end of World War L. is a2 profoundly important development - &
sevelopment that makes the moral landscape of the iwentieth
century 8 touch less bleak, Although it is only one morality among
many, the morality of human rights has become the dominant
morality of our time, "

The conviction that every human heing has inherent dignicy -
and thai therelfore no one should deny that any human being has, or
reat any human being as if she lacks, inherent dignity - s 50
fundamental to the morality of human rights that when T say, in this
essay. “the morality of hwman rights.” T am referring, unless the
context indicates ofherwisc, to this conviction. For the sake of
simplicity, T will say that an action or policy “violates” a human
heing if the tationale for the action/policy denies that the human
being has, or treals her as if she lacks, inhercnt dignity."“Every law
has a purpose for which it was enacted to fulfill. When therefore a
law begins to deviate from its teleclogy. such a law hegins to lose
its popularily and esscoce although it may retain its potency as a
weapon in the hamls of the state or governmen,

According to a report from Amnesty International Publications,
Nigeria's police have been rtesponsible for large mumbers ol
extrajudicial exceetions; deaths in custody and Cases of torture and
other ill-treatment of alleped criminals in custody. The police kill
hundreds of people every year with impunity, The Legal Defence
and Assistance Project (LEDAP), a Nigerian NGO, estimated that
i 2009 at least 1,049 people had been killed by the police. Many
are unlawfully killed hefore or during arrest in the street or Al

. University of San Dicgo - School of Law and Joan B. Kroo School al
Pesce Studies,

101. Michacl T. Perrv. (2005}, A Righ to Religious Freedom? The Lniversality af
Human Rights, The Relativity of Cultare, Roger Willigms University Low
Heview, Vol 10, p, 349, 2005 , Emory Public Lew Research Paper No. 03-
11

102, Michael 1. Perry, ibid,
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roadblocks. Others are tormred to death in police detention, A largs
proportion of these unlawful Killings may constitte extrajudicial
excculions. In other cases, people disappear from police custody.
Chika lbeku disappeared from police custody in April 2009; the
Nigerian Bar Association filed habeas corpus procesdings in May
2008, To date the police have pot produced the young man, despite
a court order in November 2010 The families of the victims rarely
receive justice and are ofien lefi with no answers. Few police
officers are held accountable, In most cases thers 15 00 investipation
iy deaths in  custody, extrajudicial executions or  enforced
disappearances. Amnesty International receives consistent reports
that policz routinely torture suspects in order o extract information
Moreover, in many cases the confession extracted by torture is used
as evidence in cowrt, contrary to national and international laws. '™
Human rights of the persons in custody hecomes human wrong
when the state in the suppasedly pretended interest of justice acts or
omils to act and thereby violates or bresches any of these inherem
human rights. When I say that a government action or palicy
violates a human being, T mean thae the rationale for the: action or
policy violates a human being; that is, the rationale cither denies
that oneor more human beings have inherent dignity or treats them
as if they lack it, What the Nazis did 1o Jews was embedded in an
eology according to which Jews are pseudo-human; the Nazis
denied thal Jews have whatever moral stamgs — whatever digniry,
whatever worth - true humag beings have. (According to the
morality of human rights, the moral stams that human beings have
is inherent dignity.) Whether or not Bosnian Serhs believed that
Bosnian  Muslims were pseudo-human, Bosnian Serbs certainly
reated Bosnian Muslims as if they lacked inherent dignity. How
elsc to understand what Bosnian Serbs did 1o Bosnian Muslims -
humiliation, rape, torture, murder? In (hat sensc, what Bosnian

103, http: *9ewer aminesty orglendlibraryiasset A FRA401 45201 L iendSal b7 5400
laﬁ:'--ﬂ-m;-ﬂ?ﬁc-hab#nl':M‘.:‘l"t'."af:'i-fl-l:_'llﬁ‘llm1t-n.p-:lf. refricved on the Ind of
May, 2013 by 11:21 am
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Serbs did to Bosnian Muslims constituted a practical denial - an
existeniial denial - that Bosnian Muslims have inheren dignity. "™
Committing convicted criminale 10 prisons withowt adequate
medical care o guarantee 1hejr right 1o life is, in itself ag attempl [o
unlawfully deny them  their fundamental right i life Prison
environments are pot ys comforiable as life oulside the gaol is bur at
least, & minimum standargd of care should he ensured while dealing

around the world that heajih problems are more CONMTIONn, severc
and complex in prisons than they are in the peneral population
outside of prisons, For example, the rate of tuberculosis (TR)
"infeciion dmong incarcerated populations is g much as gpe
hundred times higher than that found outside of prisons and in many
Countries is one of the leading causes of mortality among prisoners,
Within prisons, the risk of the spread of TB is heightened by poor
and overcrowded prison conditions illustrating the relationship
between environmenta| confitions in prisons and the health stams of
detainees. ™ g Europe, the WHO estimates that as many as 40% of
prisoners suffer from some form of menta] illness, and, a5 2 resuli,
Arc up 1o seven times more likely to commit syicide than are peopie
outside of prisons, "

The notion that the Stare owes a higher duty of care to those it
imprisons than it does to those outside of prisons also features ip
modern human rights Jaw. A good contemporary example is found
in the work of the African Comumission on Human arng People’s
Rights, the body responsible for monitoring State compliance with
the provisions of the African Charter on Human and Peoples”
Rights, In the case of International PEN and (whers v Nigerig

104 See nole 14 of Michacl §, Porre., i,
I03. {International Commiteee of the Red Cross, 2006)
1y, Maher, .. Grremska, M., Coning, R, Reyes, H.. & Sommaruga, .,
Craitdelines for the Comred af Tubercrlogis in Prisons Geneva: World
Health Organizarion and International Committer of e Red Cross, (1008
107, World Heafih Organization Furope, no dige
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(1995), the Commission takes the approach that the Stae's
obligation to fulfill the right 1o health contained in Aricle 16 of the
African Charier **is heightened in cascs where an individual is in i
custody™  becanse the person’s  “integrity and well-being &=
completely depenlent upon the actions of the authorities. ™™ Thas
articulates » higher standard of care owed by the State 1o prisoners
than to non-prisoners. According 1o the Commission, ““The Slate's
responsibibity in the event of delention is even more evident to the
extent that detention cenires are its exclusive preserve, hence the
physical integrity and welfare of delsinees is the responsibility of
the compelent public autharities, "™

The United States Supreme Courd has also found that (he
Governmenl has an obligation 1o provide people in prison with
accesy o bealth services, a duty it does not owe to people outside of
prisons. The laie Justice Thurgood Marshall, writing the majority
opinion in thel976 case of Estelle v Gumble, affirmed the
government’s obligalion to provide medical care for those whom it
Is pumishing by incarceration, An inmate must rely on prison
authorities o treal his medical needs; if the authorities fail to do 0,
those nees will not be met. In the worst cases, such a failure may
actually produce physical "torture or a lingering death..."" In less
serious cases, denial of medical care may result in pain and
suffering which no one suggests would serve any penological
purpose,'”

From the above case, it can be rightly observed that the law is
truly an instrument Of oppression in the hand of the bourgenis
against the oppressed. It did not seart today; it is age long'" and has

108, International PEN and (Mhers v Nigeria (1998). African Conumission aa
Human and Penples™ Rights Comm Nog 137/94, 139594, 154086, 16107,

108, Malawi African Association and others v Mauritania {2000, Afvicam
Commisgion on Humon ond Peaples' Rights Commn Nog 3490, 6197, 0893,
64007 100/ FF and 210008,

T, Estefle v Ciunble 4249 US %7, 105 {1978),

11 Henry 1T sirengthened the monarchy's contral over England by establishing a
new ceniralized system of justice. He declared thar crimes such as mucler
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edaten decp, like corruption, into the fabrie of the society. Those
who occupy power use the instrumentality of the law most times to
hunt down political enemies. When they eventually do angd put such
perceived enemies in custody or prisons, they refuse to allow the
victims any chance to assert his human right,

THE ATTITUDE OF COURTS TOWARDS FLAGRANT
YIOLATION OF RIGHTS OF PERSONS IN CUSTODY

You will agree with me that the mere fact that these phrases are
used in international, regional and national rights documents means
that there is case law all over the world devoted 1o the question of
their meaning, Note however thal the definitions of inhuman and
degrading treatments are not exhaustive, In the case of Xuncar ¥,
(rreemaic’”, the court held thus:

It is not necessary that every aspect of cruel,
imhuman or degrading treatment be fully definsd
and universally agreed upon before a given
action meriting the label is clearly proscribed
under international law. any more than il is
necessary o define all acis that may constitute

and arsom were criroes against the king, o mater where in the kingdom
they were commiied. He ardered local Juries o meee in each disirict every
year o pamw peopie suspected ol such erimes and o hring them betore the
king's judpes. (This 15 the origin of the American grand jury.] He also ser
up & system of traveling justices o hear progedy dispares and other civil
cascs. Hy standardizing laws and punishments throughout his kingdom and
by puning the law in the hands of roval officals instead of ncal barons.
Henry 11 began to essblish English common law —law that appliesd 1w all of
England. These changes united England under oie sel of laws and under one
systent ol justice. This system of justice gave the king not only power and
prestige but also money: He coflected fines from criminzls and fees from
civil eases, Twelfth-century English kings were rich. Money flowed 1o the
roal ireasury from courts, lands, Gises on cities, koightly aids, and other
EOALTCES,
112, 456 F Supp. 162, 130 (D, Mass. 1095
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lerture in order to recosnize certain conduct as
actiomable miscomduct under thar rubric. ..

In W2, in o case dealing with human rights  abuses
Zimhahwe, Judee Victor Marrero in the southern District of .
York, made the point that federal courts Bave a responsibiliny
help remedy the definitions) indeferminacy of criel. inhuman
degrading wearment They should not just cite that indetermi
grounds for dismissing a suit. Judge Marrero said that in an ares
law whire uncertainty persists by dearth of precaent, declining
remler  devision that otherwise may help clarify or
mternalional practice creates 1 self-fulfilling prophecy and T
the growth of customary international law 'S

Inimterpreting and administering Articled of (he ECHR:"Ne
vne shall be subjected 1o torture or 1o inhuman or degrading
lreatment ar punishmen) ", the court has held as follows:

[l-treatment must anain a2 minimom level of
severity i it is o fall within the scope ofAr.3
of the Convention. The asscssiment of this
minimum level of severity is relative: it depends
ot all the croumstances of the case, such as the
duration of the treatment, its nhysical and
mental effects and, in some cases, the SCX, age
and health of 1he victim, [n cansidering whether
a tredtmenl is “degrading” within the tieaning
0f Art.3, the Court will have regard (o0 whether
s object 15 W humiliate and dehase the PErSOn
concerned  and  whether, 35 far us  the
LONsequences  are  concerned, il adversely
affecied Bis or her personality in a manner
incompatible with Are.3 though it may be nowed

VLY, Tackiona v, Mupabe 224 F.Supp.2d 401 5.D.N.Y., 2002, ar 437 [Vicme
Marrero jidgs),
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that the absence of such a purpose does not
conclusively rule out a fisding of a violation.
Furthermore, the suflering and humiliation mus
I amy cvent go bevomd the inevitable clement of
suffering or humiliation connected with 4 given
form of legitimate treatment or punishment, as
i, for example, measures depriving a person of
their Tibergy. '™

Recently, in Tawnoa v Attorney-General™. the Supreme Court
of New Zealand had o engage itsclf in the determination of some of
these questions of the sats of rights of persons in custody. The
Court bad 10 determine  some difficult questons aboutr the
application of the New Zealand Bill of Rights Act 1o 1he hehaviowr
madification regime applied in Auckland Prison (o prisoners whose
conduct was vielent or disruptive. The regime involved solieary
confinemnent, loss of exercise and other privileges, and constant
invasive searches, The question was whether the regime violated the
requirement of Section 23 {5) tha “evervone deprived of fiberyy
shll be treared with humanity and with respect for the inherent
digniry of the person, and if so. whether it also violated the more
serioug prohibition in section 9 on tomire or cruel, degprading. or
disproportionaiely severe treatment or punishment. The Courl held
unanimously that the former provision was violaled but by a 4-1
rajority (Chief Justice Sian Clias dissenting) that the latter, more
seTious prohibition was not.

In the American case of Furman v, Crenrgia’, Brennan J,
concurting, at 270-3 staled as follows:

AL boitom, then, the Cruel and Unuspal
Punishments Clause prohikits the infliction of

LI4. Waimeright v, Enired Kingdom (2007 44 EH.R.R. 40 m §41):
115, [HMIE] ] NELR 429
116. 408 U8, 338 {1072
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uncivilized and inhuman punishments.  The
Stale, cven as it punishes, must trest its
members with respect for their imrinsic worth
as human beings, A punishment is cruel and
unusual, therefore, it it does not comport with
human dignity. . The primary principle is that a
punishment must not be so severs as to be
degrading o the dignity of human beings. Pain,
certamly, may be a factor in the Judgment,
More than the presence of pain, however, is
comprehended in the judgment that the extreme
severity of a punishment makes it degrading to
the dignity of human beings. . The true
sighificance of these punishments is that they
tredt members of the human race as nonhumans,
as objects to be toyed with and discarded. They
are thus inconsistent with the fundamental
premise of the Clause that even the viles
criminal remains a human being possessed of
common human dignity. For a similur approach
in Canada, see R v, Smith '

It has also heen recognised that where an individual is taken
mio custody in good health bur is foumd to be injured by the time of
release, it Is incumbent on the State to provide a plausible
explanation of how those injuries were caused and o produce
evidence casting doubt on the viclim's allegativns. particularly if
those allegations were corroborated by medical reports, failing
which a clear issue arises under Art.3 of the Convention.'™ This is
in the spirit of the general principle that in respect of persons
deprived of their liberty, recourse to physical force which has ot
been made smicdy necessary by their own conduct diminishes

VU7, [I987] | 5.C.8. 1045,
LIB. Favaz v. Turkey (2007) 45 EH.R.RE. |6 a1 E1E.

224




23 NNHRCT

human dignity and is in principle an infringement of the right ser
forth in Are.3,"

In MNigeria, the courts have been aclive in enforcing
fundamental human rights. In fact, most courts casure spesdy trial
of all spplications brought before them for the enforcement of
fundamental human rights. The Court of Appeal in the case of Afive
forhim v, The Commissioner of Police (FCT' Command™ held as
fullorvs:

Section 34 (a) of the constitution scate that-
Every individual is entiled o respect for the
dignity of person and accordingly- (a) no person
shall be suhjecied to tortwre or 0 inhuman or
degrading treatment inhwman treatmen! mcans
#ny barbarous or relevamt or acting without
feeling for the suffering of the other. See
Cizowkws v Ezeomu 17 1991 6 NWLR Pt 200 p
T08 at 763-764. Unchallenged afMidavit evidence
that the appellant was harassed and intimidated
and forcefully drageed out of his house. are acts
that amount to inhuman treatment. The appellam
was subjected to inhuman treatment ai the hands
of the respondent/agents. I was degrading
lreaiment dearly contrary to the provision of
seetion 34 9a0 of the constitution, Section 37 of
the constitution states that: the privacy of
citizens, their homes correspondence, telephone
conversation amd telegraphic administration is
hereby guaranteed and protected. The act of the
respondent’agent  forcefully  entering  the
appellant’s home amounts (o descerating the
home. The privacy of the appellant 1o his home
was o longer respected. It was thrown away by

119, Meneshewn v, Bussin (2007144 E.H.R.R, 56
120, APPEAL NUMBER: CAA A 1508
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the aci of the respondents. They hay a field day
Cenying the appellant hic right 0 private aug
family life as Elaramiced by section 37 of the
Comstitution. The acts of the Tespondent's agems
are m clear violation of the rights puarantes

CVery citizen of Nigeria Secting 34 (2) and 37 of
the: constimtion, '

CONCLUSIONS AND E_I-"_CDM."-IE.‘*]DA'I‘IGNS
Avcording 1o (he SMINGNT  jurist Pie Hein Van K
deprivation of Liberty 1o 4 large extent complicates, restricts o
removes the Possibility thar individuals cap assert (heir
rights, This Certainly diws not mesp thal a person jy
legally tarfeits al) his righes mercly because of his stalus ms
prisoner, That it will not be possible for cvery detainee o cnjoy
human rights 4ls0 Seems ohvious, though, In this respect b
rights law is even more complicated in Tespect of prisoners (han g
already is in relaon 1 free individuygg =

R —

121, In The Cour LM Appey] Abujs Judical Drivigion Holden A Abujs O
Tuesday The |3h L Jamuary 3007 Botlure Thoir [.ordships- Diufinlady
Civelng Adckeye Joa; Mary 1), Peter Odil; Ica: Bowle Rhodes=V vy Tza,

122, Professor of Human Righi Law, Radboud University Niimegen, The
Netherlands, {einaif p.h.vanr..n:mrnrn-fﬁ,iur.ru.nl;. And et fme Justice in the
Coart o Appeal, ‘SHenogenboseh. The: Netherlands.

133, Piet Hein van Kempen {2008, Pasisive
Bights of Prisoaers Safety, Healtheare, Co v ol
Founding & Fapl. Uhder tiie JOCPR, the ECHR, the ACHR andg Hir
ACHPR, This Peblicanan i o CHAPer i Perer L P Tak & Manon Sengty
feds), Pricgn ATV ard prisonpes rIehir. e PERCCHON of Drisoners®
Surcdamieneal FRRes i fwrermaiong, and  domestic Igw Perlirieney
PERItentiaires & drose s detetins, o Proteciion des droirs JSondameiiaur
der détenus en diir national er Entermariong Miimegen: Woyr Legal
Pubiishers 2008 (f38%: P?E—E'tlj':?-.fﬂ-j'ﬂj-if . W+ 595) The Voliire
CORSHILIES  Voumie 43 o the  Publicarions of the faternationea Pengl

anielPeritenttiry Faundaion (PP Fondarion intéenarionale Pénaly ai
Péritentiqire Fa

Obiiganons 10 Engure the Hiimug
s Visit gned ihe Petiibifine ar
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For many activists and some  scholars, the civil tighis
movement ended in 1968 with the death of Martin Luther King, Jr
Others have sad it was over afler the Selma rarch, becanse afler
selma the movement ceased to achieve significant change, Some,
especially Wacks, argue that the movement 5 ool over vet because
the goal of full equality has not been achieved '™ [n the same vein.
the oppressed persons in cestody or prisoners whe lave in one way
or the other been deprived (heir basic fumlamental rights are not
only arguing thal the movement is not vet over hut also, thar the
strugales continue with the wimost hope that viclory awaits them al
last. («elwler conrinma, Vicioria asceria.)

As a way Torwand, | concur with the sagacious slaletnent that:
“we who affirm the morality of human rights, because we affirm i,
should do {i.e., we have good reasan o do) whae we can, all things
comsidered, tw prevent governmen! frem violatng human beinas, ”
Thal 15, we should do what we reasonsbly can prevent
government from taking actions or pursuing policies that deny har
one or mure human heings have, or oeal them as iF they lack,
icherent digmity." This i Becuwe human riphts i the hands of
SoMle uppressive poverimenis oan e humon WIoRg against the
persons in cusiody and other peaple that might crass the paths af
suck government,

To prevent huiman rights violations in pulice custody, @ suspece
should he hrought promptly before s court and have the OPPOITENILY
to challenge the lawfulness of heir detestion, However, the palice
o not bring suspects promptly belore u judee or judicil atticer.
suspects are often ill-treated in police custody, muny are denisd

24 Mocrell, Reperr ), "Crell Righss Movement in the  Uniied  Stapes.®
Microsofi® Lncura®™ 2009 [TV D], Redmond. WA Microsoll Comarating,
I8,

125, Amartys Sen. {20041 Elewents of @ Theory of Honar Fighrs, 32 PHIL. &
PUB. AFF. 315, 352-53 | cited by Michael |, Pery  supra a5 mote 1. at
34042 “Loasely specificd nbligations must noc be sonfused with no
affigarions @ all,”
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their right 1o contact their familics or a lawver, and in some
stations, suspects do not receive any fiusd

The above international and municipal law provisions shoukd
enforced to prevent arbitrary arrests and detention. and to saf T
the universally recognised fundamental right o liberty. Judges
judicial officers should be empowered to assess whether an arres
lawful and if pre-trial detention is necessary, as well as providing
gppormunity 1o myestigate whether torture has been used, and
out il the suspect has a lawyer which is an ongoing right: accordmg
to the ICCPR, anyome deprived of their liberty should have thes
casc reviewed by a court or other authority a1 reasonable interves
The judge is tasked with preventing violations of the fundamems
rights of the suspect, including toreure, il-treatment and arbitrary
arrest. ™

T call for an urgent ratification of the United Nations Standsss
Minimum Rules for the Tresiment of Prisomers of 307 Augus,
1955, I sincerely hope that the Prison Reform Bill currenily befoss
the National Assembly when passed will incorporate the Ingenuy
of the United Nations Treaty on Rehahilitation of Prisoners.

Finally, T advocate for an allernative o imprisonment as & fors
of punishment in Nigeria. According to the Attarney-General of the
Federation, Mr. Mubammed Adoke (SAN), S.poar fmvestiyarion
by the police, awaiting trials and absence of alternatives to prises
sentenice are Some of the impedimenis to quick criminal justice
agministration”, This lawer part of the Learned Silk’s siatement i
af great importance as cven the gpovernment TECOENISEs the
alternative to prisons. Alternatives to prison have been defined as
those penaltics. which following conviction and scntence, allow an

126. ]'Jm]!-'-"\ULH'W.HJHHEE['m'-I:_IEE-'E'ﬂ."|ih-:':'lr'-'-':ﬂsst't-'.ﬁ‘nFR-ﬂ-ﬂ-"ﬂ'l-'-‘l-.l'Iﬂl_!._ffn.".'i.'ai|:|T511-ID:
afi-d3ec-9T8c-Jeahde LOASTT alr 4400420 Len.pdf, retricved on the 3rd of
May, 2013 by LL:20 am
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affender to spend part or all of his or her sentence in the community
ar outside the prison establishment,'™

127, Wass (1990} as cited in Bamgbose, O.A (20100, The Senrence, the Senfencer
ard the Senvenced, Op.cir, p.asid,

229



THE FATE OF HUMAN RIGHTS IN A PERIOD OF A
STATE OF FMERGENCY IN NIGERIA

By

PHILIP E. OAMEN*

ABSTRACT

This paper ecamined tite constitwtionel and Iegal derogalions or
Limitations to which the enjoviment of Fuman Rights could be
subjected, during a period of 6 State of Emergency. The article
exlared the legal procedure for declaration of @ State of Emergency
in Nigeria and the auhor contended that the current President af
Nigeria may Reve followed the laid down procedure in W3 recent
proclamation of Frergency Kule in Adamawa, Borme and TYobe
States. However, the writer queried the legality of the conlinued
existence of the Emergency Rule in the fuce of the failure 1o approve,
or rather, the belated approval of the Rule by the National Assembly
outsice the constinutionally stipulated timeframe.  The  amicle
discissed what heman riphts ave all about, the approaches or schoels
of thowahits af fuman rights, kinds or classes of human rights as well
as the fundamental human rights of Nigerians gs guaranteed nnder
Chapier TV of the Constitution of the Federal Republic af Nigeria,
1999 (as gmended). The author areved thar witle citizens are entitled
10 the enjovment of their constitutionally enshrined rights, such rights
are however not withow corresponding duties and lmitations
especially in situations where public peace or the corparare existence
af Nigeria is threarened. The auther concluded by arguing that the
Nigerian Ariy, nay the Nigerian Covernment cannot fide under the
canopy af Emergency Ride in the said states o dermy citizerns of their
constitutional rights excepr where such denial 5 reasonably
Jjustifiable ar necessary o carry out the effective operation af the Rule
while it lasts.

Phil & Oamen, BL, LL B, Assisiane Lezrer, Deparimen of Private and Property Luw, Fasulty
ol Law, Ambroes Adi Lniversizy, Ekpoma-Migera
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INTRODUCTION
It has pone heyond disputation that the Constitution of the
Republic of Nigeria. 1999 (as amended) in Section 305 cmpe
sitting President of Nigeria to proclaim a State of Emcrgency &
Federation or any part thereof, in deserving cuses. Over time.
past Migerian Presidents have invoked the provisions of this
clause’ in Section 305 in cases where the public peace or co
existence of Migeria or any part thercof was threstensd
instance, in 1962, the then Prime Minister. Sir Abubakar T
Balewa declared a State of Emcrgency in the Western B
following & pandemonium in the Western House of Assembly
in May 2004, the then President of Nigeria, Chiel Oles
Obasanjo proclaimed a State of Emergency in Platean St ¢
Nigeria vide a Presidential Broadcast of 18 May 2004° Tk
Proclamation was subsequenily gazerted aml transmitied o
National Assembly (NASS) for approval, further to Section 30850
of the Constitution and same was approved by each House of &
NASS, though with some minor amendments. Similarly in the
2006, the same President Obasanjo again wiclded the pe
conferred on him by Section 305 by proclaiming & Stase
Emergency in Ekiti State’, One common feature of Tafawa Ba
and Olusegun Obasanjo’s purporied exercise of presidential pe
under Section 305 was the removal of demoeratically elected S
Government officials and replacing them with sole Admini:
for the states under Emergency Rule.
Since the year 2009, Nigeria has been combating securs
challenges in the hands of Boko Haram insurgents who are bem
[slamizing the nation. According to news reports, over 2000 perse

L. Akande, J.O., Akbande: Imroduction ro the Censtitution of the Fede
Republic of Nigeria 1999, {Lapos: MIT Professional Publishers Lid, 2000
df

2. See The Guardian, Wednesday 19 May, 2004, p.10
3. Whether the proclamation was done bowa fide or with political underinse &
another mutler which is outside the scope of this work.
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have been killed by the religious sect which has the Narth st
Nigeria as its major stronghold. On several occasions, the
insurgents have overrun the Nigerian SCCUTity apparatus wherein
they have killsl many Policemen and members of the Armed
Forces, They have invaded Prisons and set free their members held
for terrorism charges. The sitwation became so hopeless that many
Nigerians and foreigners began to perceive the nation as a failed
slate,

On Tuesday 14 May, 2013, and perhaps, in a bid o prove his
critics wrong, the current President of Nigeria, Goodluck Ebele
Jomathan, in a nationwide televised Presidential Broadeast, invoked
the provisions of Section 305 of the Constitution by proclaiming a
state of Emergency in three states, namely Adamawa, Borno and
Yobe which are flashpoints as far as the terrorist activities of the
Boko Haram are concerned.

The major contents of the Presidential Broadcast were the
acknowledgment of the fact that the Boko Haram Insurgenls were
determined to undermine the soversignty and terrilorial integrity of
Nigeria through their overt acts. including the destruction of the
Nigerian Flag and in their place, hoisting strange flags, killing of
innocent citizens and razing down of public and private buildings by
the insurgents as well as  the retention of the Governors and other
political office holders of the affected states, during the Emergency
Rule'.

It need be stated here that, of particular relevance to this work,
vis - a- vis human rights issues, are paragraphs 13 and 14 of the
Presidential Speech/broadeast’ on the State of Emergency wherein
the President directed the Chief of Defence Staff to deploy more
roops W the staes in issue. According w the President, such Lroops
had Presidential orders to take all necessary action which may
“include the authority to arrest and detail suspects, the taking of
possession and control of any building or structure wsed for terrorist

4. See The Guardian, Wednesday, 15 May, 2013,
5, fbid
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purpeses, the lock —down of sny ares of terrorise aperation,
vonduct of searches, and the apprehension of [ersons in
possession of weapons” to pul an end o the impenity of ins
aml terrorists. The Military, in their characioristic Anner of
obedience, have since taken aver the suid siwates and have
carrying out the presidential urders. Dusk w dawn curfew has hess
imposed on Borno and Adamawa States.

This article takes an exploratory view of the procedure far
declaring a State of Emergency in Nigeria, meaning, spprosches
and classes of human rights as well as the constitutional [rovisisss
of fundamental human rights as enchrined in Chapter IV of the
Constitulion. The paper also examines the constitulionality of the
invasion of citizens” rights to life, dignity of their persons, persons
liberty. frecdom of expression, right o peaccful asscmbly  and
associalion, fresdom of movement, right to acquire amd owg
immovable property in Nigeria, among other rights in the affecies
states, We shall contend that though these citizens® rights have beep
constitutionally  flavoured, 1he same Constitution  has  however
placed limitations on the said rights in simeations such as EMErgency
rule situation, We would further arpue thar the Military can only
derogate from the rights of residents of the affocted states only to
the extent required for restoration of normaley and in line with the
provisions of the Constitution.

PROCEDURE FOR DECLARING A STATE OF
EMERGENCY

As noted above, the provisions of Section 305 of the Constitution
clearly empower the President of Nigeria o proclaim a State of
Emergency throughout the Federation or any parl thereof, The
President’s power in this regard s of wide discretion, In other
words, whether the facts of a particular situation Fall within the
conditions stated in Section 305 - 10 be examined shortly - to
warrant the declaration of a State of Emergency is a matter thar falls
within the President’s discretionary decision which may not be
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subject to any judivial review. Avcording 1o Ademola. C.JF. {as he
then was) i Witliams v, Majekodwnmi®, “That ¢ stare af prelelic
EIErSENCY EXISIS (0 Nigeria is o matter apparertly within the bounds
of Parfiament [in the instant case, the President], and nor ome Sar
the Courty to decide™ However, as much as the Constimtion gives
the President the power and discretion o declare  State of
Emergency. the Constilution does not leave the gate open. Rathir,
the Constitution clesrly lays down the condifions and procedure for
declaring a Stare of Emergency. 1t is our submission that failure 1o
tollow the constitutionsl procedure putlined herewnder iz fatal snd
the Courts can thus assume Jurisdiction 1o ser aside any purported
declaration that runs contrary to the provisions of the Law. It is trile
Law that where a statuee (let alone the Constitution) provides for a
procedure for doing a particular act, compliance with such seatute i
mandatory®,

THE PROCEDURE FOR DECLARATION OF STATE OF
EMERGENCY
State of Cmergency has been viewed as “something that does not
permit of any exact definition. Tt counotes a1 state of matters
calling For drastic actlons™ The step by step procedure is as
outlined i Section 305 of the Constifution which we have taken the
liherty o reproduce in exrenso below
Section 305
11"3ubtect  to  the provisions of  this
Constitution,  the  President  may by
instrument published i the Official Gazette
of the Government of the Federation issue o

L

(19621 All NLR (Pr. 1) 327 at 335

See also Nnpkar v, Governmmenr of Malasia (19700 A C. 379 ar 301 puras C

-F

8. See Abubabar v Attarey - General, Federation (2008} All FWLE ipt. 44)
47 ar YIE paras A -

4. Bhogm Singh v. King Emperor {1931) LR 58 1A [60

==d
[
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e

proclamation of & stae of emergency in the
Federation or an ¥ T therest :

2} The President shall iwmediately afier phe Pihlicotineg
fransmit  copies af the Officioy Clazetre af sl
Crovermment  of  the Federation CCHIEiing e
prociamation including ghe details of rhe SHICT PEncy
o the Presideny of the Senate andg 1he Speaker of the
Howse o Representenives,  eqeh af Whot shal
Jorthwith convene or @rrange for o meeting of the
House  of which he i Fresident or Spreaker, o5 the
wEse may be, to consider the sitarion oned deiide
whether or mot 1o P55 a0 resolution appreving the
Prociamarion.

NThe  Presiden shall  frerve POWEF  fer ixsue o
FProciamarion of a state of ERLTLENCY only when-

a) Ihe Federation is a W

b) The Federation s in {mminent  dunger of
imvasion or involvement in o State af wer-

cl There is actua! breaidown af public order ang
Bublic safery in the Federation or any parg
thereof o such  extens oy ¢ reguive
cxtracrdingry measures 1o FESTONE Peace ad
Securiy;

@) There s a clear and present danger of an
actual breakdaw of Public ander and Pieblic
Sefery in the Federation arany mat thereof
requiring ELraordingry measures o aven
shoh danger;

e} There is an occurrence ar Hminent danger of
the ocenrrence of any disaster, or Reiniral
Calamry, affecring  the COmmMumTy or g
section of the COMMTILY it the Federatinn,
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) There ix uny corher pabiic duneer whick
ilecrly constitutes o threar to the existence of
ihe Federaiion;: or

gl The President receives g request o do o In
decordancs with the provisions of subsection
(<) exll Thiv secrio,

(4l The Governor of a State may. with the sanction af
resolufion supported By ewo-thirds majority of the
fowse of Assembly, request the President to issne a
Proclamation of o stare of emergency in the Stue
when there (v in existence within the Stare any of the
situciitons specified in swbsection (3) { ¢, fd) and (¢
of this Section and swch siiugiion does i eriend
Beyond the boundaries of the State.,

(3) The President shall nor issue a Proclamation of a
srate of emergency in oany case o which the
provisions af swbsection (4 of thiy secrion apply
unless the Govermar of the State joils within a
reazonable iime Jo moke q request 1o the President 1o
Ixsue such Proclamation,

(6) A Proclamaiion issued by the President wnder this
yectiem shall ceqse to have effect -

al if it 15 revokéd by the President by instrument
pubiished o the fffciod Gazere of the
Croverniment of the Federarion;

b if ir affects the Federarion or any part thereof
arid - within o davs when  the National
Asyembly iv in session, or witlin fen davs
when the Naional Assembly s not in sescion,
after its publication, there is no resoluiion
supported by two - thirds majority of all the
members of each House of the Naviowol
Assembiv approving the Proclamion;
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ol after a peripd OF 80X monihs ks Elapiag
it has deen in force
Frovided ihar e Neattonal Assembly
before ghe EXpiraion of fhe Period of
MONhS aforesaid, extend e Period of
FProclamarion of the state of erergemey |

fel) ar any time after the approval referred
N paragraph b or the :
referred 1o iy paragraph. ( o} of
Subsection, when gack Howse of ihe '
Assembly  revekes ghe Preciamation L
simple Moy of all the MEMbErs of ek
Houze, ™

From the shove constitutional provisions, the sicp by Siep
Procedure for Prowlaiming or declaring g siate of CMETZENCY can be
Sumimarised belog:

L. The Presiden Must sty the situation ang satisfy himself
that anyv of the ncidems stated in Section 305 {3) () ~ (g) as
quoted above cxists. It hearg stating here that the incidengs
Are feven in number ang they are alternative or disjunctive
and ool cumulative’ | [y other words, the existence of any
of the incidents would ground 5 Proclamation of 5 State of
Emergengy. Although President Jonathan dil not spage the
incident he founded his proclamarion upom, it is ohvious
from 1he Presidenria| Broadcast that he relied on paragraphs
(c) and (d} of Section 305 (3. We contend bere that g
Lommunity reading of the provisions of Section 305(3) (g),

10 Alamde, Q. Cir. ar 425- 426
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1ii.

i,

idy amd (5) of (he Conscitunon would reveal that the
President did not have the power to declare a state of
emergency in the affected smates without a formal reguest
from the Governors of those states w0 do so. Though it can
be argued that subsection {3) gives the I'resident the power
o so declare where the Governors fail within a reasonable
time o make a reguest for a Proclamation, it 1s however
confersled thal what amounts 0 a “reasonable time™ in this
context is nowhere defined in the Constitution. Moreso, we
submit that the President ought to make retcrence o the
Governors” failure o make the requisile request in his
Presidential Broadcast. By not making known the fact chat
the Gowvernors failed o 50 request, thus empowering him
declare an Emergency Rule in their States, it appears the
President has failed to comply with the condition precedent
inherent in Section 305 (1) (g), (4) and (5). Lasily on this,
we submit that the incident in paragraph {f) is oo wide and
general and  same could be subject 1o abuse by an
overzealous President.

Huving satisfied himself with one ahove, the President shall
issuc 2 Proclamation for the declaraton of a State of
Emergency in the Federation or the affected state(s). Such
Proclamation must be published n the official gazette of the
Federal Government.

Conscquent upon the said publication, the President shall,
with dispatch, transmit copies of the aforestated official
pazente to the President of the Senate and the Speaker of the
House of Representatives.

The Senate Presidemt and the Speaker of House of
Eepresentatives shall, wpon receipl of the copies, convene a
meeting'' of each House of the NASS and each House must

I1.

Mowe the wse of the word “mecting” instead of “Siting”. This sugmests that
the miembers of the MAES mav infarmaliy meet for the appeeeeal, henee | the
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in such a meeting’ cither approve or disapprowe
President's Proclamation within 2 days or 10
depending on whether he House is in session or e
session', One therefore questions the legality of the S
Approval which wys given by a resolution that was
vnly on Tuesday 21 May, 2013, Tt would be recalled thae
President declared the Siyre of Emcrgency in Ad
Burno and Yohe Stawes on Tuesday 14 May, 2013
simple mathematics, it ook the Senale (0ol even the w
NASSE yel) a whole week o pass the requisite resolytion
approval. With all humility, we contend that the
senate  approval s invalid a5 same rups foul of
comstitutional provisions which state the apprival mss
be given within 2 days™ unless it can be shown that the
Proclamation was not published in the official gazelic umd
about 19 May 2013, We submit that, it is most unlikely thar
a Proclamation made on 14 May 2013 oo such a critical
issue. a8 security, would take 1l 19 Mav 10 be published
Assuming our arpument here iy cormect, what then js (he
legal implication of this lazy and belared approval from the
MNASS vis - & —vis the conlinued existence of a Stape of
Emergency in the affecead states? We dare o submit that the
continued esistence of Emergency Rule in those siares has
become illegal. We find anchorage on the provisions of
Section 303 (6) (b) of the Constitution which provides;
Section 305
& A Proclamation issued by the President under
this section shall cease (o have effect -

Semate on Thursday 27 May approved the Emergency Rule in a “closed
dnor scasipg ™.

See Section 3052 and {6 ()
When the NASS is in session. Luckily for this argument, the MASE wis and
still is in session when 1he Preclamaon was made and rublished,
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- S
b} If it affects the Federation or any part thereof and
within two davy when the National Assembly is i
session™ . or within ten days when the Natiomal
Assembly 15 ool in session, after it publication;
there is no resolution supported by two — thinds
majority of all the members of each House of the
National Assembly approving the Proclamation.
Therefore, in the eye of the Law, the NASY having not passed a
two - thirds majority resolution within 2 days of publication of the
President’s  Proclamation to approve the Emergency Rule in
Adamawa, Borno aml Yobe Sates, it is presumed that they did nog
imend 1o approve it. Consequently, Section 305 (&) (b} kicks in.
That is, the Emergency Rule amtomatically coascs to exist. The view
has been expressed clsewhere that whether or not a State of
Emergency Proclamation was subseguently spproved by the NASS,
it would have lasted for al least 2 days or 10 days as the case may
bet*. We would rather say, with respect, that, under no
circumstance should # Staie of Emergency last bevond 2 days or 10
days, as the case may be, without an affirmatory, confirmatory or
approving majority resolution of the NASS in Nigeria

PRESIDENT’'S FAILURE TO REMOVE THE GOVERNORS
OF THE AFFECTED STATES

Much concern has heen expressed in the media as regards the
President’s failure or refusal o remove, albeit, temporarily, the
Governors of the affected states. The argument is that, the President
ought o have relieved all political office holders in Adamawa,
Borno and Yobe Stales of their positions. To the proponents of this
view, o much would be achieved by the military troops with the
retention of the politicians in olTices. They contend that the poliical
office holders would undermine amd frusirate the efforts of the

14. Emgphasis ours
15 Akande, Loc. i
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CRINOL override the ¢leyr PIOVISHME of the Constitution on he
Pracedure for removal of sigge tlected officerg!®
Imterestinaly, 1he Provisions of Section L2} of the Constittion pur
the above conention ina good stead when It provides thay-

Section 1(2):

"The Federy] Republic of Nigeria shall oy he:
governad, nor shall 4nY Person or group of ersons
linchuding  sule administrators during Emergency
Rule]™ take control of he Government of Migeria or
4ny part thereof ERCEPL in accordance with (fe
Provisions of this Cumstitmtion [such ay Sections 105
- dissolution of Siape House of Assembly, 110
recall, 188 - impeachmeni amyd [89 - permanen
Incapacity], =

It follows, therefore, that the President canmor procceed under
the provisions of Seetion 303 or under lhe Emergency Powery Act
[0 remove the democraic SUUCtUres i a state pnder Emergency
Rule. Afier all, the Constitution js supremse and all ather Acts, Lows
and instruments which are inconsistent with il must, of legal
NECessity, bow m the Constitution™, Even the Section 305 tha glves
the President the IMWer to proclaim a State of Emergency begins
with “Subject to the Provisions of this Constitution, . ™ Thus, the
Presiden) 's Proclamation POWCT 15 subject 1o the VAMNOUS sectings
{including the gpey slated above) of the Comstitution relating to the
Procedure for removal of state elected officers. e “subject to®
clause is an expression of limitarion

I8, See Secrioms 105, 110, 188 apg 18% oo the Conslitotion o procedure jor
relieving state Govergore (or their Depuries) ang legislators of their Jubs.

19 The words in bragke are ours,

0. Ses Section 1718 (3) of the Comstitarion and Hopre Democrasic Fary v, Obf
(12} All FWLR pr. B12) 1620 at 1644 paras F .

21, Agundi v, Commissioner of Baljoe L2013) All FwLp (P, 6601 1247 & 130
paras E - H
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From annther perspective, it could not have heen the |
of the legislature to empower the President o remove or
democratic structure during a State of Emergency. This
buttressed by the fact that Sectiem 305 {3 of the ©
envisapes a simation where the President could daclare 3
Emergency in the whole Federation. Can it be said tha #
happens, the President would suspend or remove himsels
members of the NASS from office? Could that have bess
incention of the lawmakers? We dare answer in the negative.
situalion would create anarchy or pandemonivm which wosle
grcater o graver than the one in respect of which the E
Rule was declared in the frst place.  Further, it has been
that, further to Section 305 (4), no Governor or Stale Howse
Assemhly would request or sanciion the request for 2 Stese
Emergency if they know thal they or their offices would be
away when (he President accedes to their request™. But the
question is, what iz the fate of human rights in all this? Te
qUESEION We now lurn.

FUNDAMENTAL HUMAN RIGHTS IN NIGERIA

The Nigerian Constitution in its Chapter [V enshrines or g
about 11 rights o which every citizen or person®™ shall be
These are right w life™, right to dignity of the human person™,
oy personal liberty™, right 1w a fair hearing”™, right to privase
family 1ife™, right o freedom of thought, conscience and religios™

22, Alabi, O, (3. at 12
23, MNode that some of the right seclions use “citizen®™ while others use the
) “person”, thus suggesting i some fundamental humgm cights do ot
in Lavour of expatrizte residents in Nigeria
. Section 33,
Section 34,
Section 35.
Section 6,
Section A7,
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right |o freedom of expression and he Press®. right e peaceful
Assembly and association”, right 1o freedom of movement”, right to
freedom  from  discrimination™  and right t0 scquire and own
immovable property anywhere in Nigeria™. We shall examine helow
these rights and the limitations or derogation placed wpon them
under the Constitution. especially during a State of Emergency, But
before then, we shall first explore the meaning, approaches and
classes of human rights, albeil briefly.

MEANING OF HUMAN RIGHTS

The phrase “human rights”, just like Law, defies any precise or
commonly acceplable definition. Each  author’s definition  is
informed by his perspective or the school of thought he belongs o,
Howewer, we  shall amempt a working definition  herein  afeer
reference to some cxisting definitions by learned authors and jurists.
According 0 Eze, heman rights are “Demands or claims which
mdividuals or groups make on socicties some of which are protected
by law and have become part of Jex iate while others remain
aspiration 1o be attained in the future, " T Ajomo, “human rights
are those rights which human being cojoy by vinue of their
humanity the deprivation of which would constimue a grave affront
t one’s natural sense of justice, "™ In the words of Lien, human
rights are “universal rights or enabling qualities of human beings as
human beings or as individuals of human race, amaching to the

3, Section 39,

3L, Section 40

3%, Sectiondf,

33, Section 432,

34, Section 43,

A3 Eze, O., Human Rights in Africa; Some Selecred Problems, (Thadan:
Macmillan Press and NITA, 1984) p.5

36, Ajomo, M.A., “The Developmemt of Individual Rights in Nigeria:
Constitulional History™.in M. A. Ajomo & B. Crwasanoye(eds), fndividual
Rights uneler the 1989 Constlnuion (Lagos: NIALS, 1993, p.1
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human being wherever he appears withgut regard 1o time,
colour, sex. parcotage or covirenment.™  In Onyekpere's
“Human right is the imtrinsic worth, equal and malienable righss
members of the human family 0 a dignified cxistence
obscrvance is fundamental to the realization of social PTOBress
beteer standard of life for all humanity.”™ A lcarned
Adlvocate of Nigeria (SAN) sees human right as “a specic of
right that pereain 1o mankind as a whole or all persons by virse
their being “moral and rational erealures™ ™" The definition
human rights has over ime, also agitated the minds of Jurists. Far
cxample, in Ransome Kutl v. Anuormey - General of e
Federarion,” Kayode Eso. JSC defined hurman right as “A rige
which stands above the ordinary laws of the land and which in fa
s antecedent W the political society itself. It is o primary conditios
b g civilised existence,” In our humble opinion, human rights azs
those rights which are inherent to man and universally recognized ==
precondition w a worthy living aml the violation of which woule
render man less human. Thus a learned author has stated elsewhers.
and rightly in our view, that without human rights. “man iy nothing
but a slave to his society, ™

3. Lien, A, Frogment of Thowghss Concerning the Neure and Fulfiilment of
Humar: Rights, (London: Greenwood Press, 1973) p.24

3. Omyekpere, 0., “Democracy, Huoman Rights, Dictatorship and the Nigerias
Judiciery,” Vol 3, Nos 1, 2 & 3, (1993), JHRLP, pp, 51 - 52

39, idigbe, A., “Overview of Human Rights and their Corresponding Duities in
Uondemparary: Migeria," Badaiki, A, D, {ed.), Londmarks in  Lepal
Developmenis (Esssys in Homour of Justice C.AR. Momoh, Honourable
Chief Judge of Eda Stare), (Lagos. MNobility Press, 2003), p.230

40, {19853 2 NWLR (pe. 6) p.211 at 229

41, Shikyil, 8.8, "Human Rights and National Development,”  Badaiki,
ADded.), Landmarks in Legal Developments Essavs in Homour of Justice
C.AR. Momoh, Honowrable Chief Judpe of Edo State), {Lagos, Nobility
Press, EU‘H‘E]‘. B 180
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APPROACHES TO HUMAN RIGHTS
Basically, there are twa dpproaches to the concept of human rights.
These are the traditional and socialist upproaches .

TRADITIONAL AI'PROACH

Ihis approach finds its roor LU support from the works of Thomas
Hobbes amd Joln Locke. Essentially, this school of thought or
approach sees human rights from the nataral jaw perspective. To the
propofients of this approsch, human rights are nothing but the rights
which are common to every human being nolwithstanding his race,
SCX, creed, social staps, political afMiliations and other primordial or
SOCI0 - eConomic considerations, Ta them, human rights are
fundamental and inalicnanle and they inclwde right w life, right 1o
personal liberty, right (o own property. freedom of thought,
tonscience and religion as well s freedom of expression and the
Press, Thus, according to Npaemecka — Agu;

Human right is concepluahized as the new
mamitestation of the natural Jaw coneeps of the
ancient and  middle dEes.  Natwwral law  had
always envisaged the external natural  |aw
comceived as principles of a right law or as
patently  correct solution o concrete  legal
qQuestions. It is reported as the law that emanates
from God or accords to resson and therefore
does not change. [t is the law which the
Monarch or Parliament itself is bound not o
infringe *

To this school of thought, human righs, though mostly
contained in the Constitwions of nations, actually predate and are
independent of such Constitutions and the nations. A man is imbued

41, Nnaemicka - Agy, P.. The Role of Lawyers in the Protection and
Advencement of Hiyman Rights,” Val, 2 Nos 1 & 7. (19921, THRLP, p. 2
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with human rights from conception ang he rights are Universs)
ateal. It is because of thei nateralness ang universality that
are referred to as fundamenia human righty <

rights. According to this schan of thought, human rights and
cxient of their enforceability iy majorly, i pm solely, dependes
Upon the sovio -econamije infrasiructure or Condinion in the sociess
the human beings lives i In other words, the ECONOMmie

It is the congrete material condition of the
society which gives rise g the sor of rights that
tan be enjoyed, Therefore, there cup never
right with divipe Conlext derived from (e
natural law synthesis, From these points of
view, what is considered human right in g
bourgenis sociely is ke liberry allowed for
either the cxploitation or  alienarion of the
working class, The YEI¥ fadl of incquitabie
social relations Constitutes a hottleneck in the
enjoyment of human righy,

41, Ucheghy, A, *The Concept of Right 1 Life under the Nigerian
Comstirution, = Omctala (ed, ), Essave in Hononr af Justice T, O Elius,
(Lagng: University af Lagos Press, (98] p. 127

M. Quashieah, K., “The Philosophical Bages of Humsan Rights and is Relatlons
I Africa: A Critlque, ™ vl ANog | &2 (1992), JHRLP. p.22
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Sumlberg also seemns to have pitched his tent with this approach
when he said, “Rights and freednm of individuals in any state gre
materially stipulated and depend on socio - ecomomic, political and
other conditions of the development of society, its achievement and
progress. ™ In the words of Klenner. humsan rights “ _arc neither
elernal truths nor supreme values... . They are not valid everywhere
nor for an unlimited time. They are rooted neither on e CONSCIEnce
of the individual nor in God's plan for creation, They are of earchly
origin.... ™ It has also been argued clsewhere that, “The attitude of
Rbvernments to the regimes of rights is determined by a compley set
of variables which include economics, ideologival polarity, religious
and cultural particularism, colonialism, erc™"

Despite the divergence of views held by the wo different
apprivches w human rights, one fael is however certain and thar is,
both schools are agreed that * . human heings are the heneficiarics
of human rights, Accordingly, any paradizm which is not Cognizant
ot this axiom wallows in idle fantasy, "

CLASSES OF HUMAN RIGHTS
Human rights have been classified into 3 kinds. These are;
2} Civil And Political Rights; These arc also known as firs
gencration or liberty - orfemed rights, They are the earlicst
recognized rights and they have heen enshrinsd in the

45 Sundberg, 1., “What i Human Rights: Universal Declaration™, Acem Law
Review [1987) p. 587

d0. Klenner, H, "Human Rights: A Eale Ciy For Social Clange o
CUhalienge to Fhilosophy of Law. ™ being a paper presented ar the World
Conpress on Philosophy of [ and Social Frilosophy, Svdney/Camberes,
August 1977, p.&

47, Mamman, T., 4 Hevord Bhetoric: Challenges for the Intcrmationsl and
Regional Human Rights Regimes in the New Millennium,™ Val, 2, No 1,
anuary 2004), Mgerian Bar Jourmgl, L= 2

4. Korashkin, v, "Economic, Soctal and Cilturol fights”, Yasak, K &
Alsion, Pleds), The Internariond Dimension af Hwman Rights, (TINESCO,
19929, p.i11
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Constitutions of most countries as justiciable rights™,
rights are eouched in such & way (hat they are
against the state and in favour of the proteciion of the
of individual members of the state.

by Economic, Social And Cultural Rights: These are s
termed sccond gencration or security — oriented rights. Mes
of them are generally not enforceable or justiciable. Far
example, these are the rights contained in Chapter 11 of e
Constitution. They include right 1 work, right to fuir and
Just condition of service, right to form and Join trade
unions™ right 10 social security or  welfare, right =
priection and  assistance o Tamily, right 0 adequase
standard of living, right to education and right to take part m
the cultural life of society, It is neeworthy o state that thess
second gencration rights only became prominent in the 20°
century when many nations, including the US, Mexico,
Germany and other western countries started to INCOrporale
them into their respective Constitations®'.

t) Solidarity Rights: These are also known as third generation
rights. They are of most recent prominence compared (o the
other rights explained above., These are right 1o
development, right to self - determination, right to health,
right to healthy and balanced environment, right to benefit
from the common heritage of mankind and right 1o
humanitarian gssistance

- They arc eomtuned in Chapter TV of (e Migerian Constitation and they have
been outlined above.
This i8 however a justiwiuble right under Scction 40 of Chapler IV of the
Constiruriog,
Sec Dakas, D.. "The lmplememation of the African Charter on Hurman
and People's Rights in Nigeria.® Vol 3, {1986 -1990), LLS, p. 39
See Idighe. Lae, oy
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However, it suffices to sav here that, notwithstanding the above
classification and the much routed supcriority usually ascribex] to
tirst generation rights over the ather rights, there 15 no set of human
rights that is superior to the other. Fach class should he ejual o and
inter — cdependent on the other.™ In other words, all human rights
should be treated equally as lhiey are all indivisible. interdependent
and inlerrelaced ™

SOURCES OF HUMAN RIGHTS TN NIGERTA.
Human rights in Migeria have domestic. regional and international
sources. We will mention some of these sources in passing,

i, The Nigerian Constitution

. Universal Declaraton on Human Rights of 1948

i, [ntermational Covenant on Civil and Polilics] Rights of 1966

iv.  Internativnal Covenant on Economic, Social and Cultaral

Rights of 1966
v. The African Charter on Human and People’s Right of 1981

We wish 10 add here that, the Universal Declaration on Human
Rights was the first organised international or global zraiement om
human rights tollowing its adoption hy the member - states of the
United Nations which was established after the Second Waorld War,
Before 1948, 1deas about humsn right, us projection am! promotion
were carried out within the contexe and confines of mumicipal
laws.™ The major municipal instruments then were:

ap Magna Carea - England. 1215
o) Hahens Corpus - Enpland, 1679
i Bill of Rights - England. 1689

43, Ses Vienna Declaration, 1993, World Cuonference on Human Rights
3. Udombana, W, T, "Himan Rights Protection and Good Goversaoee in
Wiperia™, The Justice Jonrmal (A Jowmal of Contemporary Legal Iusues),
Zod Ed., (2011, p.34 a1 39
35, Mamman, Op. Cir. Nole Na. 454
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d) Virginia Bill of Rights - America, June | 776

e} American Declarstion of Independence - America, Juks
1776

f) French Declaration on the Rights of Man - France, 1789

g) French Constitution - France, 1791 and

b} Treaty of Versailles - 1919

The 1948 Universal Declaration did not only FCCOENise hurmas
rights, but it alse sought 1o harmonise amd universalise hurman
rights. However, as noted under the Socialist Aporoach above, the
cxtent of the rights enjoved in any given society 15 largely dependens
on many variables and these rights may expand or reduce ae
members of the society continue to move their claims from the
realm of lex feremda w the realm of Jex fara ifrom moral right o
legal right) or vice versa ™

THE FATE OF HUMAN RIGHTS DURING FMERGENCY
RULE

Having identified the various rights availzble to Nigerian
citizens, especially the fundamental human rights enshrined in
Chapter 1V of the Constitution, we would now cxamine the fate or
status of those rights in a period of a State of Emergency such as is
currently in place in Adamawa, Borno and Yobe States of Nigeria,
We submit here that (he constitulionally enshrined rights are not
without limits. They are not wnlimited at all times. In fact, the
Comstitution itself and other laws in Nigeria have crealed sitmations
where these rights could be derogated from, restricted o limited.
What this means is that the fate of human rights in & State of
Emergency period could be that of suspension, restriction or
limitation. However, before such rights are denied cilizens by
agents of the state, the law or due process must be followed. Where
the public peace or corporate existence of (he Nigerian state is

36, Idighe, Lo, Cir,
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threatened, as exemplified by the events that led 1o the Emergency
Rule in those affecied states. all efforts - which could include the
suspension or restriction of human rights — must be taken by the
Governmemt w restore normalcy. As Oputa, JSC once said,
“Freedom within the Law is good and desirable, but freedom
outside the Law is bad and detestahle ™ The Law only recopnises
ordered freedom™, not crude or limitless freedom,

We completely agree with Akande that in npearly all
constitutional expression of  fundamental rights and freedom,
qualification or limitations are incorporated with respect to the
rights of others and of course, the public interest. ™ As desirable as
human rights are, in any given society, such rights must however he
balanced against the corresponding duly to cooperate with the state
m a period of State of Emecrgency with a view o ensuring the
restoration of peace., Section 24 i¢) of the Constitution™ js germane
In this instance. It provides that “It shall be the duty of every citizen
to render assistance to appropriate and lawful agencies in the
maintenance of law and order, " Hence, while the Military in the
states under the Emergeney Rule are urged to abide by the Rules of
Engagement, with the consciousness of oot deliberately or
unjustifiably invading human rights of the residents of those states,
the residents must equally know that some of their rights, such as
frecdom of movement and peaceful assembly and association would
definitely he negatively affected while (he Emergency Rule lasts.
This would “bring freedom and responsibility inte halance 1w
prome a move from the freedom of indifference to the freedom of
involvement.™ . We shall now examine (he restrictions  or

A7, Bece Amalgarmated Press of Migeria v, K, (1961) 1 All NLR 191

34, Akande, Op, Cir. a1 115.

A4 3ee also Article 29 (3) of the African Charter which Tniposes on the citiren
the duty not 1o COMpromise the security of his sate of OTIEIN 0T reskhence.

60, Ghai, Y., “Rights, Duties and Responsibilities”, Caugelin, 1., Mayer
Keening snd Lim, 0. leds), Asian Valwes: Encowsser with aliversity,
(London: Curzon Prosss
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lmitations placed on some selecied fundamental horman rights by
the Constitution and other aws of the land.

RIGHT TO LIFF
This right is guaranieed under Sectjon 33 of the Constitution. This
18, unarguably, the most fundamental of all rights. After all, ape
neeils to be alive befare ane can assert other rights guaranieed under
the Constitution or any ather law, As irmportant. as this right is, the
same

Section that gives it also containg soune inbuill derogations from
. Thus, the right (o life can be lawfully denied a person where he
has been lawtully sentenced 1o death by a Court of Law®, where he
is killed as a result of self - defence or defence to property against
violence from him, where he is killed in the process of (rying to
escape from lawful arrest or from lawiiul custody or where he is
killed in the process of SUppressing riot, insurrection or mutiny .
Quite apart from Section 33 - inbuilt derogation in & period of
cmergency, Seetion 452} of the Constitution glsa permits agents of
the state to, during a period of Emergency Rule, take any
reasonably justifiable measure, pursuant e an Act of the NASS, o
derogate from this right 1o life, provided the measure is as a result
of acts of war." The recent killing of Boko Haram members by the
Military were presumably done pursuant to Sections 33(2) and 45
{2} of the Constitution,

RIGHT TO PRIVATE AND FAM ILY LIFE

This right which is guaraniesd under Section 37 of the Constitution could
also be the subject of derogarion ar restriction during a period of a State of
Emergency. The section guarantees amd protects the privacy of citizens,
their homes, correspondence. telephome  conversations and telegraphic

6I. Adeniji v, State (20001 3 NWLR (pt, 645) p.354. See also Kaly v. State
(1998312 SCNT p.1
fd. It is arguable thar the terrorise activities of the Boke Haram amount o acts
of war against the Nigerian State,
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communications. However, by vimue of Section 45 (1) of the Constitution,
thiz right may he deroguted from, parssas 1o a0y f=w that is reasonably
jastifiable™ in a democraic Sockcty, m the imterest of defence, public
safety, public order, public moralsny or public health or for the purpose of
Profecting ather persons’ inmeress Linke wonder, the Military roops have
vaded the homes of residents n the affected states in 4 hid to arrest
suspecred Roko Haram membess. Tt is submited however that such
Invasion canooe he legally justifiable unless there are CONCTETE reasons 1o
belicve thar suspects or tliegal weapons are being harboured in such
homes. Where concrets reasons exisl, the private phones of such residenis
may alsa be apped, fegally, provided such an action iz backed by a
reasonably justifiable law in Migeria,

RIGHT TO FREEDOM OF THOUGHT, CONSCIENCE AND
RELIGION

This is provided for under Section 38 of the Constitution. Qf
Particular interest (o this writer is that portion of aforesaid seclion
which staies that every person has freedom to manifes and
Propagate his religion either alone ar i ORI with others, in
[rivate or in public.” We submit that by the incidents or nature of
Emergency Rule in place in the 3 affected states, wherein curfew
has been imposed, it may be difficult, if not impossible to cxercize
this right in the broad manper envisaged by the Constitution, during
the period of the Emergency Rule. Ordinarily, Nigerians are known
for their zealous religious inclinations which push them 1o MOS e
and churches on Fridays and Sundays., With the curfew in place m
the affected states, it is doubtfy whether the right to warship in
community with others and in public {which is mostly in mosques
and churches} is still feasibie while the Emergency Rule lasts It is
submitted that Section 45(1) of the Constitution permits derogation
from this right, by g reasonably justifiable Law. This derogation, it
is submitted, is Necessary in the instant case of Emergency Rule in
Adamawa, Borno and Yobe States, against the backdrop that the

63. The Constilution is silent 2z o the meaning of “reasonably justifiable. "
64. Emphasiz ours
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Boko Haram war 4gaimst the Nigerian state 15 premised on g
- based demand- Islamisation of Nigeriz®®

RIGHT TO FREEDOM OF EX PRESSION AND THE PRESsS
Section 39 of the Constitution protects ghis right. As laudahie a
constitutional flayour may be, it is subject o abuse, hence :
Constitution and other laws have plaged resiriclions on jt. e
Emergency Rule. this right woulg st likely be affegted. iagn
in a situation like the one in the affecied stales, Adsmawa, Bormg
and Yobe. If this right is not curtziled, Boko Haram leaders o Ot
Continue tw hold their IEITOrist opinions ang IMpart rrorist ides
and imformation innocent pr gullible Northerners apg Othere

subsection (3) provides for inbuilt limitations ¢ the right to frecdom
of expression, coupled with the genery] restriction in Section 45(1)
of the Constitution, The sail subsecting recognizes the validity of
ANy reasonably juseifigh)e law which Places restrictions on this right
Bt is in pursnance of similar sections in Previous Constititions of
Nigeria that such Sections as Section 42 of the Criminal Code A
which criminalises advising the promotion of INMEr -communal wars
in Nigeria fingd thejr validity™ . The civil Jgw on defamation is also 3
limitation tw this right. It has heen argued clsewhere, and rightly in
OUF view, that to permir ap unteticred frecdom of expression wonld

63, Though it i3 obvious that e wir has sme politwal imdertone, the opRn
demand of the wer hag Always been (e islamisation of Mipgeria, COMIriTY i
Sechon I0 of (he Constiluzion which forbids the adoption of 5 particular
refimion as siare refigion,

66. Ejembi, 4. “Freedorm of Expression i 4 democratic sociefy: The
latitudes and 1imnis under Migerian Law™. ABE fourna uf Pablic angd
Mternationa Law, Vol 1, NoJ3 (2000), 108 4 114
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AMOUT W an invitation to anarchy whicl may e mjurious o public
moral, with attendant incitement violence, ™

RIGHT T0} PEACEFU)L ASSEMBLY AND ASSOCIATION
This right finds expression ig Seetion 40 of the Constitution which
Stales that every person shall be entitled 10 assemblg freely and
assaciate with other persons | including right 0 form or Jin any
political parey, trade unjon or other association for the protection of
his interest. Obviously, this would be one of the rights that would
moest likely he derogated from under Section 45 (1) of the
Constitution, during a State of Emergency. Because of the delicate
or volatile namre of SECUTITy situation in the Boko Haram prone
Slates, the Military men who are carrving out the Emergency Rule
in Adamawa, Borno and Yobe Sates would definitely view any
assembly or association of residents of these stares with s0me
elements of suspicion. It is our submission that dispersing such
assembly, though generally unconstitutional, s conatitutionally
excusable under Section 431) in the imerest of public defence,
public safery or public order. Residents’ right to peacefully
assemble should he Subject w the overall intcrest of the public and it
would not be in the hest Public interest o allow uncontrolled
gathering during Emergency Rule,

RIGHT TO FREEDOM OF MOVEMENT

Arguably, this is one of the st radically displaced rights during a
alate of Emergency. This Aght is provided for under Section 41 of
lke Constitwlion which Buarantces citizens' entitlement 1o move
freely throughou Nigeria and w0 reside in any part of Nigeria
without fear of being denijed 1 right of ingress or egress™ This right
includes the right to hold g Nigerian passport with which the right

#T. Amsa, KO * Derogations from Fundamenta) Human Rights enshrined i
lhe Migerian Comstingtion”, Vo], 7. (2008, LTS Taw: fovimal, p 8% ar 88
68, Sce Shugaba v. Minister o mternal Afaies (19813 MNCLE p.25
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of egress can only be possible.™ Quite apart from the
derogations in the same Section 41 as regards restriction on
residence of movernent of criminals 0T criminal suspects or fhes
Cvacuation from Nigeria, the right 1o treedom of MOvenent s
also be derogated from under Section 45 of the Constitution, durmg
 period of Emergency Rule. Only a few weeks ago, the Mi
imposed & dawn - to - dusk curfew on Borno and Yobe Stares
part of their operational srategy under the Emergency Rule in those
states™, We submii thal such curfew, though an infringement on the
right to freedom of movement, is necessary for the preservation s
maintenance of law and order in those states, considering the havee
the Boko Haram scct has so far wrecked on the nation. We contesg
that the curailment of freedom of movement in those states
reasomably justifiable in a democratic SOCiety as same is both in the
interest of the public and the residents respectively. It therefore caile
for sacrifice and endurance on the part of the residents, becanse. =
the words of Lord Finlay L.C., “One of the most ohvioys means of
taking precaution against dangers. .. is o impose some resiriction on
the freedom of movement of persons, ="

We however hold the view that it is the duty of Government, =
least, a maoral dutv, 0 provide food, waler aml other means of
survival to the residents during the pendency of the curfew since
they may not be able 1o EQ0UL Lo carty on their daily business, e
alone buy foodsiuff

CONCLUSION

In concluding this work, we contend that the derogation from
constitutional rights, as done by the Constitution itself is largely
commendable as same would help creae a balanced suciety where

60, See Dirpcar, Simee Securiny Jendce v Aphaloba (1999) 3 WWLR (pl. 555)
314

0. As was reported in various Nigerian Television and Radio Starions

Tl Bec Rex v, Halliday {1917y AC. 260 a1 269
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rights are. in the words of Ghai, “not imherent but earned through
good conduct,"  However, we have one or two observations 1o
make here, One, we call for an amendment 1© the Consttotion
wherein an enforceable duty to respect the rights of others and the
state would be created and imposed on the citzens.  Hence the
extant Section 24 of the Constitution may have o he amended by
listing same under the justiciable rights and duties recognized under
the Constitution. In this wise, the citizens would be conscious not (o
imfringe on other persons’ rights. Atier all, “human rights without
the eflfeclive enforcement of its [sic, their] corresponding dutics, is
Isic, arc] wseless "™ Two, Section 45 of the Constitution should he
dmended tr set out grovnds for determining what s reasopably
justifiable in a democratic society vis — 3 vis laws curtailing human
rights. Recowrse may have to be had ro the provisions of Section 38
(1) of the South African Constitution which embodies (e OOty 'y
derogation [rom human rights. The secrion oullines the Factors that
SFh:‘.-u:IrJ he taken into account in deciding whether a law that Lt
tizens’ right is ressonable and  justifiable jn ap open  and
democratic sociery. These factors include the nature of the right to
be limited or derogated from, the importance of the purpose of the
derogation, the nature and extent of the derogation or lmitation, the
relation  between the limitation and its purpose and the less
resirictive or limiting means of achieving that purpose. We
recommend  these and more specitic  factors  fur subsequent
Constitution amendment instead of leaving what is meant by «
reasonably justifiable law ac large or tor the Courts to decide.™
Three, we recommend mass enlightenment campalgn on civil
fights and civic obligatioms/duties. In the spirit of “catch them
young®, civic rights and civic obligations should be introduced ine

T2, Ghai, Loc. Ci.

T3, lighe, Loc. Cir.
T4 See DPP v Chike i (19613 Al LR L8 where the issuc was  whether

Seclion 51 of the Criminal Code At which creares (he pifence of seftion
wits reasonably justilizble in a democratic sociemy.

258



The Fare of Human Rights It A Period Of A Siore af Emergency In Nigeria

the curriculum of secondary schools across the couniry, Lastly, the
Milieary should improve or restructure the special training given o
the members of the iroops that are deployed to states where 2 State
of Emergency has been declared, so as to sensitise them on the need
to respect human rights and their right 0 restricr such rights m
réasonably justifiable siuations.
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